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JUDICIAL REVIEW OF THE DECISIONS 
of the 
FEDERAL TRADE COMMISSION 


I. INTRODUCTORY MATTER 


The main purpose of this article is to consider the extent to which 
the federal courts will review orders and other decisions of the Fed- 
eral Trade Commission. In order to understand the attitude of the 
courts to the actions of the commission, however, it is necessary to 
bear in mind the origin, purpose, organization, and procedure before 
the commission. Consequently, these subjects will be given brief 
consideration before taking up the problem of judicial review. 


II. ORIGIN AND PURPOSE OF THE FEDERAL TRADE 
COMMISSION 
(a) Sherman Act, and statutes establishing the commission 


During the latter part of the nineteenth century there was a great 
demand for national regulation and control over interstate trans- 
portation and over other industries engaged in interstate commerce. 
The act to regulate commerce, approved in 1887, was a new and an 
important step by the national government in the regulation of inter- 
state commerce, but there was still much discussion as to government 
_ control of industry in general. So far as the national government 

was concerned, it was demanded that it should regulate industries 
engaged in trade or commerce among the various states. It was felt 
that this was necessary since the great majority of these industries 
did not come under the jurisdiction of the Interstate Commerce 
Commission and since regulation by the various states or by several 
of the states had proved ineffective. 

In 1890, only three years after the approval of the act to regu- 
late commerce, the Sherman anti-trust act was passed. The chief 


4Act of July 2, 1890, 26 Stat. at L. 209. 
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purpose of this act was to protect trade and commerce against un- 
lawful restraints and monopolies. The law declared illegal every 
contract combination in the form of trust or otherwise, or con- 
spiracy, in restraint of trade or commerce among the several states, 
or with foreign nations. As to the mode of enforcing the various 
sections of the act, it invested the federal circuit courts with juris- 
diction to prevent and restrain violations of the act and made it the 
duty of the federal district attorneys, under the direction of the at- 
torney-general, to institute proceedings in equity to prevent and 
restrain such violations. 

No special agency, however, was set up to administer and enforce 
the Sherman act, and since this duty and responsibility was vested 
in the courts and in the office of the attorney-general, which agencies 
were already burdened with the enforcement of numerous national 
laws, the act was at first not enforced with as much vigor as had been 
hoped for. This was true although these years constituted a period 
of industrial consolidation. So many industries in fact combined 
at this time that it attracted much attention and was viewed by many 
persons as a national economic menace.” 

In 1898 the Industrial Commission was established to investigate 
questions pertaining to immigration, to labor, to agriculture, to 
manufacturing and to business. These investigations continued un- 
til 1902. Considerable attention had been given by the commission 
to monopolies and trusts. As to methods of reform, the commission 
recommended extensive publicity regarding the operation of cor- 
porations, and this was to be made possible by federal supervision in 
the form of a permanent bureau.* 

As a partial result of this recommendation, the Bureau of Cor- 
porations was created in the Department of Commerce and Labor, 
when that department was established, in 1903.4 This bureau was 
engaged until 1914 in investigating the interstate activities of large 
corporations which were outside the jurisdiction of the Interstate 
Commerce Commission. By giving sufficient publicity to the status 
of these concerns, it was hoped that it might check the growth of 
monopolies and trusts. The work of this bureau was restricted in 
its scope, but the information obtained due to its research was of 





*Holt, THe Frperar Trap—E ComMMISSION, INSTITUTE FOR GOVERNMENT RESEARCH, 
Service Monocrapnus, No. 7, p. 2. 

‘Ibid. 
*32 Stat. at L. 827, sec. 6. 
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considerable importance and some of it became useful to the depart- 
ment of justice in the prosecution of several important cases.5 

Even before the creation of the Bureau of Corporations it had 
become evident to several students of the trust problem that certain 
concentration and combination in business was inevitable and in 
some cases desirable, and that the method of control should be 
regulation rather than restraint. This was partly the idea upon 
which the Bureau of Corporations was conceived. To that extent, 
the creation of the Bureau of Corporations was a departure from the 
Sherman act, which forbade combination in restraint of trade.® 

The bureau functioned as well as could be expected under the 
circumstances, but it did not possess the power to enforce obedience 
of the Sherman act. As already suggested, it had been contended 
for some time that this law was not effectively enforced prior to the 
establishing of the bureau, and also that it was not so enforced short- 
ly after the bureau was created. In 1904, however, the government 
successfully prosecuted the Northern Securities case.’ This case 
involved the legality of a holding corporation, created for the sole 
purpose of holding and voting the stock of two formerly competing 
railway systems. By this device it was hoped that the former com- 
petitors would be enabled to operate as a unit without violating the 
letter of the law. The Supreme Court, however, held that although 
the form of the combination did not in this instance necessarily 
eliminate competition, this result was, nevertheless, the evident 
purpose back of the corporation and would be its ultimate effect. 
As such the Supreme Court ordered its dissolution.® 

During the years following the decision in the Northern Securities 
case, the Sherman law was enforced with more energy. In the cases 
against the American Tobacco Company and the Standard Oil 
Company in 1911, however, the Supreme Court applied its “rule of 





5Probably the most conspicuous work it did during the eleven years of its exist- 
ence was the investigations of the petroleum industry (Standard Oil Company), 
of the tobacco industry and of the International Harvester Company. 

*The idea that all combinations ought not to be prohibited was soon adopted by 
the Supreme Court, when it pronounced its “rule of reason.” That is when it 
interpreted the Sherman act to mean that not every combination in restraint of 
trade was prohibited but only combinations in unreasonable restraint of trade. This 
doctrine was established in the cases of the Standard Oil Co. v. United States 
(1911) 221 U. S. 1, 31 S. Ct. 502, 55 L. Ed. 619; and in American Tobacco Co. v. 
United States (1911) 221 U. S. 106, 31 S. Ct. 632, 55 L. Ed. 663. 

‘Northern Securities Co. v. United States (1904) 193 U. S. 197, 24 S. Ct. 436, 48 
L. Ed. 679. 

‘Ibid. 
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reason” and interpreted the law so as to have it prohibit only com- 
binations and conspiracies in umreasonable restraint of trade.® The 
decisions in these two cases brought before the public the need of 
amending and clarifying certain provisions of the Sherman act 
and of establishing an independent administrative agency with ex- 
tensive powers to be responsible for the enforcement of the act as 
amended. In the presidential campaign of 1912 the three major 
political parties joined in demanding that the anti-trust laws be made 
more specific,’ and two of the three major parties declared in their 
platforms for the creation of an independent commission to deal 
with at least some phases of the trust problem.’ 

On January 20, 1914, President Wilson delivered a special mes- 
sage to Congress on trusts and monopolies, in which he recommended 
the establishment of a Federal Trade Commission.** It was also 
insisted by members of Congress that a tribunal should be created, 
with power to mold and adapt the law to each new situation. Since 
business and economic problems would be encountered, as well as 
questions of law, it was insisted that the power should be lodged 
with a commission composed of eminent lawyers, economists, busi- 
ness men and publicists which would establish rules and procedents 
that would be of value to persons engaged in enterprises similar to 
the one concerned in a case before the commission.** 





*Standard Oil Co. v. United States (1911) 221 U. S. 1, 31 S. Ct. 502, 55 L. Ed. 
619; American Tobacco Co. v. United States (1911) 221 U. S. 106, 31 S. Ct. 632, 55 
L. Ed. 663. 

REPUBLICAN CAMPAIGN TExT Book, 1912, pp. 279, 272; Roosevelt, Progressive 
PainciIPLes, p. 319. 

“REPUBLICAN CAMPAIGN TEXT Book, 1912, p. 273. Roosevelt, Procressive Prin- 
CIPLES, p. 318. 

“President Wilson said in part: “And the business men of the country desire 
something more than that the menace of legal process in these matters be made ex- 
plicit and intelligible. They desire the advice, the definite guidance, and informa- 
tion which can be supplied by an administrative body, an interstate trade commis- 
sion. 

“The opinion of the country would instantly approve of such a commission. It 
would not wish to see it empowered to make terms with monopoly or in any 
sort to assume control of business, as if the government made itself responsible. 
It demands such a commission only as an indispenable intrument of information ; 
and publicity, as a clearing house for the facts by which both the public mind 
and the managers of great business undertakings should be guided, and as an 
instrumentality for doing justice to business where the processes of the courts or 
the natural forces of correction outside the courts are inadequate to adjust the 
remedy to the wrong in a way that will meet all the equities and circumstances 
of the case.” 

Senator Newlands, Concressionat Recorp, vol. 51, 11083, and Henderson, Frp- 
ERAL Trape Commission, Yale Press, 1924, pp. 19-23. 
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Several bills were introduced in Congress in 1914, to carry out 
the above recommendations. Somewhat similar bills introduced 
during the previous three years had been defeated. On the 26th of 
September, 1914, a bill was approved which became the Federal 
Trade Commission act. The bill as passed was substantially the 
same as it was when introduced except in one respect, which had to 
do with the fifth section of the act. This section, as originally in- 
troduced, prohibited unfair competition, whereas the section as 
finally passed prohibits unfair methods of competition.’ 

The law as approved created the Federal Trade Commission, 
composed of five commissioners, not more than three of one party, 
appointed by the President with the consent of the senate for seven 
years. The commissioners cannot engage in any other employment 
but must devote full time to their duties as members of the com- 
mission. The act abolished the Bureau of Corporations and trans- 
ferred the employees, functions and property of the bureau to the 
commission which was instructed to continue the pending investi- 
gations and proceedings of the bureau. 

It is especially section five of the act which concerns us here. 
This section declares unfair methods of competition in commerce 
unlawful and empowers and directs the commission to prevent per- 
sons, partnerships or corporations, except banks and common car- 
riers subject to the acts to regulate commerce, from using unfair 
methods of competition in commerce. It should be remembered 
that what section five declares unlawful is not unfair competition. 
That had already been unlawful for some time. But what it pro- 
hibits is unfair methods of competition. That is, the method or 
means by which an unfair end might be accomplished.*® 


(b) Clayton Act 


About two weeks and a half after the approval of the Federal 
Trade Commission act, the Clayton anti-trust act was passed.** 
There are four sections of the latter act which concern us here. 
These sections prohibit certain specific practices which the Federal 
Trade Commission is to prevent and restrain. Section two pro- 
hibits in certain cases price-discrimination where the effect may be 





438 Stat. at L. 717, sec. 5. 
Ibid. 
“Approved Oct. 15, 1914, 38 Stat. at L. 730. 
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substantally to lessen competition or tend to create a monopoly in 
any line of commerce. Section three prohibits tying contracts, 
whereby, as a condition of sale or lease of commodities, the seller 
or lessor exacts from the purchaser or lessee an agreement that he 
shall not use or deal in other commodities except those furnished 
by the seller or lessor, where the effect may be substantially to 
lessen competition or tend to create a monopoly. Section seven 
prohibits holding companies or the ownership by one company of all 
or a part of the stock of another, where the effect may be substan- 
tially to lessen competition or tend to create a monopoly. Section 
eight prohibits interlocking directorates in corporations either of 
which has a capital, surplus, and undivided profits aggregating more 
than one million dollars and which are competitors, so that the 
elimination of competition by agreement between them would be a 
violation of any of the anti-trust laws. 

In dealing with the functions of the Federal Trade Commission 
it is necessary to consider both the trade commission act and the 
Clayton act, as both confer powers and duties upon the commission. 
Both acts were intended to be supplementary to previous legislation 
directed against trusts and monopolies restraining interstate trade.‘” 


III. PROCEDURE BEFORE THE FEDERAL TRADE COMMISSION 


The procedure outlined for the enforcement of the four sections 
of the Clayton act is identical with that of the trade commission 
act except that the proviso in the latter act that the commission 
shall act when the proceeding in the opinion of the commission would 
be to the interest of the public, is omitted in the Clayton act. As 
will be seen later, the trade commission act is primarily one for 
the protection of the public and only in an incidental way does 
it furnish a remedy for private wrongs. Hence the requirement is 
incorporated that a proceeding should be to the interest of the 
public. Although this provision is not found in the Clayton act, 
this does not mean that the commission may proceed under this act 
where no public interest is involved. The practices denounced 
by the Clayton act fall under its prohibition only if they tend to 
lessen competition substantially or create a monopoly. Presumably 





“Federal Trade Commission v. Gratz (1920) 253 U. S. 421, 40 S. Ct. 572, 64 L. 
Ed. 993. 
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the requirement of a public interest is not included in the Clayton 
act because violation of that act would per se be of interest to the 
public, as distinguished from an unfair method of competition, 
which might only involve a private injury.'® 

In considering the procedure before the commission, we are 
here concerned primarily with its legal or qausi-judicial, as dis- 
tinguished from its economic activities, and consequently the pro- 
cedure outlined below concerns mainly the former activities. With 
regard to the legal or quasi-judicial functions, the proceedings 
before the commission are classified into formal and informal. 

Section five of the trade commission act provides that all formal 
proceedings before the commission shall be started by a complaint 
issued by the commission specifying the commission’s charges and 
setting a day for hearing. Such complaint must be served by the 
commission of the party complained of. The basis for such com- 
plaint is generally statements by someone who feels that he is 
being aggrieved because some competitor is violating the trade 
commission act or the Clayton act. As a prerequisite to the issuance 
of a complaint, it is necessary that the commission has reason to 
believe that section five of the trade commission act or section 
two, three, seven, or eight of the Clayton act has been or is being 
violated. Also, as stated, if the complaint is to issue under section 
five of the trade commission act, the commission must be of the 
opinion that a proceeding would be in the interest of the public. 

The rules of the commission provide that an application for a 
complaint must be in writing and shall contain a statement of the 
facts constituting the alleged violation of the law and the name and 
address of the applicant and of the party complained of.* The 
application is then assigned for investigation. The result of the 





1%Annual Report of the Federal Trade Commission for the year ending June 30, 
1916, p. 5. 

As to the organization of the Federal Trade Commission, there are three pri- 
mary divisions of the commission. These are the administrative, the legal, and 
the economic. The administrative division included all sections carrying on the 
general business of the commission, The legal division consists of two subdi- 
visions or branches, namely the investigational branch and the trial branch. The 
former of these subdivisions conducts the investigations in connection with ap- 
plications for the issuance of complaints, and gathers evidence in preparation 
of formal cases for trial. It also furnishes the examiners who sit at the trial of 
formal cases. The trial branch is composed of lawyers and examiners who repre- 
sent the commission in all formal proceedings before the commission and in all 
cases in the courts. 

Rules of Practice, No. II. 
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investigation is embodied in a report, which usually contains a 
recommendation that a complaint issue or that the application be 
dismissed. The record or file is reviewed to make sure that the 
investigation is complete, and that a correct conclusion has been 
reached, both as to the law and the facts.”° 

The case then goes to a board of review composed of five per- 
sons. This board reviews the investigation and makes its report to 
the commission, which decides for itself whether it has reason to 
believe that the law has been violated. If the commission believes 
there is no such violation, the application for a complaint is dis- 
missed. If on the other hand the commission believes there is 
such violation, the next step is the issuance of a complaint, if in the 
interest of the public.™ 

In the spring of 1925, rules were adopted by the commission 
showing that it was in favor of giving the person or concern, 
alleged to be engaged in violation of the Clayton act or the trade 
commission act, opportunities to settle without formal proceedings, 
without the issuance of a complaint, and without any statements 
for publicity by the commission. These rules provide in part 
that all cases shall be settled by stipulation, except when the public 
interest demands otherwise, and that before a complaint shall be 
issued, a hearing shall be given the proposed defendant to show cause 
why a complaint should not issue. These rules further provide that 
no publicity shall be given by the commission to cases settled by 
stipulation. or in cases where a complaint has been issued, until 
after the final determination of the case. These rules further pro- 
vide, however, that after a complaint has been issued and the 
respondent has filed his answer or failed to file one by the rules pro- 
vided, the papers in the case shall be open to the public for inspec- 
tion, under such rules and regulations as the secretary may pre- 
scribe.?* 





Annual Report, 1921, p. 35. 

“This gives the commission two opportunities to consider the case before it 
comes before it in its judicial capacity: first, when it decides whether a com- 
plaint shall issue, and second, when it decides whether it is satisfied with the 
complaint as drafted. 

=These rules were adopted by the commission in 1925, after the majority of 
the commission had become politically sympathetic with the Republican adminis- 
tration. For a fuller statement of these rules, and their effect, see John Leland 
Mechem, “A Change in Policy in the Federal Trade Commission,” American Bar 
ASSOCIATION JouRNAL, October, 1925, pp. 637-641. 
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When a case proceeds to trial in a formal case, the testimony is 
usually taken before an examiner who has had experience in trial 
courts.** After the testimony to support the complaint has been 
presented, the respondents are given a reasonable length of time 
to prepare evidence to be given in support of their answer or in 
rebuttal of the testimony presented in support of the complaint. 
When the evidence has been introduced before the examiner he 
is required to prepare proposed findings of fact and a proposed 
order. Copies of the proposed findings and order are then served 
on the parties or their attorneys who may file written exceptions. 
The case is set for oral argument before the commission and at the 
conclusion of the argument a time is fixed for filing of briefs by 
both parties. The case is then taken under advisement by the com- 
mission and in due time the commission makes its findings of fact, 
or adopts those of the examiner, and issues its order to cease and 
desist from the practice complained of or dismisses the case.** 


The only order that the commission can render is for the re- 
spondent to cease and desist from violating the law.?> No penalty 
attaches for disobedience of its orders** and the commission cannot 
enforce them itself, but if they are not obeyed, it may apply to 
the circuit court of appeals to have them affirmed. With its ap- 
plication to the court it must file a certified transcript of the entire 
record of its proceedings, containing the complaint, all testimony 
taken, the report and finding of fact made by the commission, and 
the order which it desires to have enforced. When the case is 
thus presented to the court, it is required to notify the respondent 
of the filing of the commission’s application for enforcement and of 
the filing of the transcript. Thereafter, according to section five of 
the trade commission act, the court has jurisdiction of the proceed- 
ings and of the question involved and may proceed upon the tran- 





Henderson, Feperat TrapeE ComMMISSION, pp. 57 et seq. 

“Ibid. 

*%Compare section 15 of the Interstate Commerce Act, conferring upon the In- 
terstate Commerce Commission not only power to make orders to cease and de- 
sist but also to issue various affirmative orders. 

*Compare section 16 of the Interstate Commerce Act, Par. 7 and 8, declaring it 
to be the duty of common carriers to obey the orders of the Interstate Commerce 
Commission made under its regulative power, and imposing heavy penalties for 
disobedience of such orders. 
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script of the record of the proceedings before the commission, to 
affirm, modify or set aside the commission’s order.?* 

Also according to section five of the trade commission act, 
any person against whom an order to cease and desist has been 
entered by the commission may have the order reviewed by filing in 
a proper circuit court of appeals a written petition praying that 
the order of the commission be set aside. A copy of such petition 
must be served upon the commission, and thereupon the commission 
shall certify and file in the court a complete transcript of the entire 
record of its proceedings. Thereafter the court may proceed as in 
the case where the commission has appealed to it.2* The jurisdic- 
tion of the circuit court of appeals to enforce, set aside, or modify 
orders of the commission is exclusive”? and such proceedings in 
that court are given precedence over all other cases pending therein. 
The judgment and decree of the court of appeals are final, subject 
only to review by the Supreme Court on certiorari.*° 


IV. JUDICIAL REVIEW AND DECISIONS AS TO THE CONSTITU- 
TIONALITY OF THE STATUTES ESTABLISHING THE FED- 
ERAL TRADE COMMISSION. CONSTRUCTION OF THE ACTS 
AS TO THE SCOPE OF THE POWER CONFERRED UPON THE 
COMMISSION. 


The constitutionality of the trade commission act was soon ques- 
tioned by parties whose business practices the commission complained 





*Par.- 4, Sec. 5, Trade Commission Act. Practically all cases where the courts 
have reviewed orders of the Federal Trade Commission have come before the 
courts on petition by the respondent against whom a cease and desist order has 
been issued. In a few cases, however, the commission has applied to the circuit 
courts of appeals for enforcement of its orders. As such, for instance, in Federal 
Trade Commission v. Pure Silk Hosiery Mills, Inc. (1924), 3 F (2d) 105, the 
court granted the petition of the commission and issued a restraining order. In 
Federal Trade Commission v. Standard Education Soc. (1926) 14 F (2d) 947, 
where the commission applied for enforcement of its order the court held that it 
had power to decide whether the respondent had failed to obey the order, but 
refused to decide the case until the parties were given an opportunity to stipulate 
the facts, if possible. In Federal Trade Commission v. Klesner (1925) 6 F (2d) 
701, it was held that the court of appeals of the District of Columbia had no 
jurisdiction of suit to compel enforcement of orders of the commission. This de- 
cision was reversed by the Supreme Court in Federal Trade Commission v. Klesner 
(1927) 47 S. Ct. 557. 

*Par. 5, Sec. 5, Trade Commission Act. 

*»Par. 6, and 7, Sec. 5, Trade Commission Act. 

See also Sec. 240 Judicial Code, 43 Stat. at L. 938, as amended Feb. 13, 1925. 
For a summary of the changes made in the judicial code on Feb. 13, 1925, see 
Bunn, “The New Appellate Jurisdiction in Federal Courts,” March, 1925, 9 MInNE- 
soTa Law Review 309. 








JUDICIAL REVIEW OF DECISIONS 267 


of. In the Sears, Roebuck case** it was urged that section five 
of the act was void for indefiniteness, unless the term “unfair 
methods of competition” was construed to embrace no more than 
acts, which when the law was passed, were identifiable as acts of 
unfair trade, then condemned by the common law, as expressed in 
prior cases. It was claimed that any other construction would 
make the act void as an unconstitutional delegation of legislative 
and judicial power to the commission. 

The court disposed of the point as to the indefiniteness of the 
act without difficulty by suggesting that the term “unfair methods 
of competition” was no more indefinite than “unsound mind,” 
“undue influence,” “unfaithfulness,” “unfair use,” “unfit for cul- 
tivation,” “unreasonable rates,” “unjust discrimination,” “rebates 
or concessions,” “schemes to defraud,” and other similar terms 
found not only in civil but also in criminal statutes. As to the 
statute being void because of undue delegation of judicial or legis- 
lative power, the court called attention to the fact that the orders 
of the commission are only provisional; that the respondent is 
allowed his day in court and that the order of the commission can 
be enforced only upon application to the courts. Also that grants 
of similar authority to administrative officers and bodies have not 
been found repugnant to the constitution.*? 

Similar contentions were raised in the National Harness Manu- 


9” 666 > 66 





*Sears, Roebuck & Co. v. Federal Trade Commission (1919) 258 Fed. 307. 

2On the point of unconstitutional delegation of legislative and judicial powers 
to the commission the court said: 

“With the increasing complexity of human activities many situations arise 
where governmental control can be secured only by the board or commission form 
of legislation. In such instances congress declares the public policy, fixes the 
general principles that are to control, and charges an administrative body with the 
duty of ascertaining within particular ffelds from time to time the facts which 
bring into play the principles established by Congress. Though the action of 
the commission in finding the facts and declaring them to be specific offenses of 
the character embraced within the general definition by congress may be deemed 
to be quasi-legislative, it is so only in the sense that it converts the actual legisla- 
tion from a static into a dynamic condition. But the converter is not the electric- 
ity. And though the action of the commission in ordering desistance may be 
counted quasi-judicial on account of its form, with respect to power it is not 
judicial, because a judicial determination is only that which is embodied in a 
judgment or decree of a court and enforceable by execution or a writ of the 
court.” 

In this connection see Buttfield v. Stranahan, 192 U. S. 470, 24 S. Ct. 349, 48 L. Ed. 
525; Union Bridge Co. v. U. S., 204 U. S. 364, 27 S. Ct. 367, 51 L. Ed. 523; Penn 
R. Co. v. International Coal Co., 230 U. S. 184, 33 S. Ct. 893, 57 L. Ed. 1446; Na- 
tional Pole Co. v. Chicago & N. W. Ry. Co., 211 Fed. 65. 
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facturers case** to the effect that the trade commission act was void 
on the ground that it violates the first, second, and third articles of 
the constitution, as it assumes to combine executive, legislative and 
judicial powers and functions in one administrative body, and also 
that the act is void because it assumes to authorize the com- 
mission, ostensibly an administrative body, to deprive persons of 
their property without due process of law, contrary to the fifth 
amendment of the constitution. 

The court disposed of these contentions in a few words by 
stating that they were without merit; that the determinations of 
the commission were not final and that the aggrieved party has not 
only the right of review in the courts but that the orders of the 
commission are enforceable only by the courts. Also throughout 
the proceedings, both before the commission and before the court, 
the trader is given the right and opportunity to be heard. “The 
act,” said the court, “delegates to the commission no judicial 
powers, nor does it, in our opinion, confer invalid executive or 
administrative authority. . . . The criticism that the statute 
makes the commission both judge and prosecutor is too unsubstantial 
to justify discussion.”** 

In Hurst & Son v. Federal Trade Commission,® the court held 
that the act was not void on the ground that it was beyond the con- 
stitutional powers of congress, or as delegating legislative power 
to the commission on the ground that it is empowered to determine 
what shall constitute unfair methods of competition. Nor, the 
court held, was the act void on the ground that it attempted to 
regulate intrastate commerce nor on the ground that the proceedings 
authorized discrimination between persons engaged in the same line 





National Harness Mfrs. Assn. v. Federal Trade Commission (1920) 268 Fed. 
705. See also Royal Baking Powder Co. v. Federal Trade Commission (1922) 281 
Fed. 744. 

“To the same effect see Chamber of Commerce v. Federal Trade Commission 
(1922) 280 Fed. 45. In Arkansas Wholesale Grocers’ Assn. v. Federal Trade Com- 
mission (1927) 18 F (2d) 866, 870-871, it was held that that part of the act is 
constitutional which provides that findings of the commission as to facts is con- 
clusive if supported by evidence. The reason being, according to the decision, 
that Congress has power to delegate to administrative bodies or heads of depart- 
ment the power of finding facts upon which subsequent orders may be made. 
The court also held that the right of review to determine whether fact findings of 
the commission are based on substantial evidence, or whether they are arbitrary, 
oppressive, and in excess of its power, and whether the order made is responsive 
to and justified by such findings, satisfies the constitutional requirement of due 
process. 

%(1920) 268 Fed. 874. 
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of business. Nor is the act void on the ground that it allows the 
taking of property without due process of law or without just com- 
pensation.*® 

Another contention to the effect that the trade commission act 
is void is that sections six, nine, and ten violate the fourth amend- 
ment of the constitution, which protects against unreasonable searches 
and seizures. Section six (a) and (b) grants the commission the 
right to require corporations coming within its jurisdiction to make 
reports concerning their business affairs and thus to furnish to the 
commission such information as it may require. 

Section nine of the act provides that “for the purposes of this 
act the commission, or its duly authorized agent or agents, shall at 
all reasonable times have access to, for the purpose of examination, 
and the right to copy, any documentary evidence of any corporation 
being investigated or proceeded against.” The enforcement of this 
provision is provided for by section ten which subjects any person 
to fine or imprisonment or both, “who shall wilfully refuse to 
submit to the commission or to any of its authorized agents, for 
the purpose of inspection and taking copies, any documentary evi- 
dence of such corporation in his possession or within his control.” 


These sections confer upon the commission extensive powers 
to investigate and classify corporations engaged in interstate com- 
merce, except banks and common carriers, and to require such cor- 
porations to file annual or special reports or both. The cases show 
that the commission has been prone to overstep its authority in re- 
spect to the visitorial powers. This is especially true in certain 
cases where the commission has treated private concerns as if public, 
or concerns not engaged in commerce as those so engaged, or again 
have treated concerns as if engaged in interstate or foreign com- 
merce where not so engaged. The courts have held that the com- 
mission can be restrained by injunction from exercising excessive 
visitorial powers and from exacting penalties beyond the powers 
conferred upon it by law.*? 


*Ibid. 

“Federal Trade Commission v. Claire Furnace Co. (1923) 285 Fed. 936. Further 
as to the limitations of the powers of the commission in this respect see: Federal 
Trade Commission v. P. Lorillard (1922) 283 Fed. 999, affirmed in Federal Trade 
Commission v. American Tobacco Co. (1924) 264 U. S. 298, 44 S. Ct. 336, 68 L. Ed. 
696; Federal Trade Commission v. Baltimore Grain Co. (1922) 284 Fed. 886; Na- 
tional Harness Mfrs. Assn. v. Federal Trade Commission (1920) 268 Fed. 705; 
Fruit Growers Express v. Federal Trade Commission (1921) 274 Fed. 205; Win- 
slow v. Federal Trade Commission and Norden Ship Supply Co. v. Federal Trade 
Commission (1921) 277 Fed. 206. 
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The constitutionality of that part of the statutes which vests 
visitorial powers in the commission has been upheld in a number 
of cases.** In some of these the courts have called attention to 
the fact that the visitorial power of the commission under sections 
six, nine, and ten of the trade commission act is very limited. 

In Federal Trade Commission v. P. Lorillard Company and 
Same v. American Tobacco Company,*® the senate of the United 
States had by resolution directed the commission to investigate the 
tobacco situation in the United States as to domestic and export 
trade, with special reference to market price. A complaint was 
filed against the P. Lorillard Company and against the American 
Tobacco Company and under the authority conferred by the sen- 
ate, the commission demanded of the respondents certain docu- 
mentary evidence. The respondents refused, claiming that the 
commission had no authority to make an unlimited and unrestricted 
inspection with the right to copy the correspondence in question. 
The commission petitioned for a mandamus to have the respondents 
produce the papers and the documentary evidence. 

The court held that the trade commission act, including sec- 
tions six, nine, and ten, was valid. That it was the duty of a 
court, wherever possible, to construe an act so as to save it from 
constitutional infirmity. The court denied the petition for man- 
damus, however, and said that the commission’s right to procure 
information in its investigations under section six would not author- 
ize an unlimited search and inspection of correspondence with the 
right to copy the same in the absence of some specific statement 
showing that the particular correspondence and papers sought to be 
obtained were necessary. In other words, there must appear to be 
some reasonable cause for a search, such as a definite complaint 
charging a specific wrong and thus presenting an inquiry which 
would have reasonable and readily ascertainable limits. Such a 
construction of subdivisions (a) and (b) of section six according 
to the court would effectuate the intent of congress and confine the 
work of the commission within constitutional limits. 


*Federal Trade Commission v. P. Lorillard Co. (1922) 283 Fed. 999, affirmed in 
Federal Trade Commission vy. Ain. Tobacco Co. (1924) 264 U. S. 298, 44 S. Ct. 
336, 68 L. Ed. 696; Federal Trade Commission v. Baltimore Grain Co. (1922) 284 
Fed. 886; National Harness Mfrs. Assn. v. Federal Trade Commission (1920) 268 
Fed. 705; Federal Trade Commission vy. Claire Furnace Co. (1923) 285 Fed. 936. 

(1922) 283 Fed. 999, affirmed (1924) 264 U. S. 298, 44 S. Ct. 336, 68 L. Ed. 
696. 
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In Federal Trade Commission v. Baltimore Grain Company, 
the court held that the trade commission act does not authorize the 
commission in a general investigation of a branch of trade, not 
directed against any particular corporations, to examine the books 
and papers of other corporations than public service corporations 
engaged in interstate commerce but that to authorize such examina- 
tion the inquiry must be more or less definite and restricted in char- 
acter so that the activities of its minor agents, to whom in practice 
the actual searching must necessarily be confided, can be kept within 
some bounds. “Very possibly,” the court said, “to sustain any right 
of inspection and searching, it must also appear that there is some 
reasonable proportion between the public value of the information 
likely to be obtained and the private annoyance and irritation it 
will occasion.” The court further said: “Is there not a fair pre- 
sumption that the investigation mentioned in the statute was one of 
another character than the one now being carried on, and that it 
was to be an inquiry into the way the particular corporation itself 
conducted its business, having as its substantial object the ascertain- 
ment of facts concerning that corporation, and as its ultimate end 
the possibility that in some way such corporate body might be re- 
quired to mend its way.””** 


From these decisions we learn that although the courts have 
found little difficulty with the question as to the constitutionality 
of the trade commission act, yet they have been very careful in 
construing the act in such a way as to keep it safely within the 
confines of the constitution. Although this is true of all the provi- 
sions of the act, the constitutional validity of which has been raised 
before the courts, it is especially the case with the provisions which 
confer upon the commission visitorial powers.*? 





(1922) 284 Fed. 886. 

“To the same effect see Federal Trade Commission v. Claire Furnace Co. (1923) 
285 Fed. 936, where the court points out that the powers of the commission to 
investigate and examine the business practices of a concern is limited to those 
engaged in interstate commerce. 

“In Federal Trade Commission v. Claire Furnace Co. (1927) 47 S. Ct. 553, it was 
held that a bill in equity will not lie to enjoin the commission from enforcing or 
attempting to enforce orders requiring certain industries to furnish monthly re- 
ports, with detailed information relating to business. The reason is that re- 


spondents may be fully heard in proceedings by the commission to enforce its 
order. 
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V. JUDICIAL REVIEW OF QUESTIONS INVOLVING THE JURIS- 
DICTION OF THE COMMISSION 


(a) Actions of the commission must be in the interest of the public 


As already stated,** section five of the trade commission act pro- 
vides, among other things, that the commission shall start pro- 
ceedings if it shall appear to it that such proceedings will be to the 
interest of the public. Whether the commission can act in specific 
instances, involving unfair methods to individuals or whether it 
must wait until there is a general practice involving unfair methods 
affecting a substantial part of the public is somewhat doubtful. Since 
the commission is authorized to enforce the law prohibiting an unfair 
method it would seem that it can act in specific and individual cases, 
involving such methods before a general practice of unfair acts has 
developed. That was the contention of Justice Brandeis in a vigor- 
ous and excellent dissent in the case of Federal Trade Commission 
v. Gratz.** . 

In that case the commission had issued an order to cease and 
desist from refusing to sell steel ties unless a corresponding amount 
of jute bags were purchased. The circuit court of appeals set 
aside the order since there was no evidence showing a general 
practice to refuse to sell the ties without the jute bags. When the 
case came to the Supreme Court, it affirmed the order of the court 
of appeals to the extent of setting aside the order, but did so, not 
on the ground of lack of a general practice but because of insufficien- 
cy of the complaint. Justice Brandeis, with whom concurred Justice 
Clarke, took the view that a question as to the sufficiency of the 
commission’s complaint could not be raised for the first time in the 
Supreme Court, and contended that it was not necessary to have a 
general practice to have a violation of section five, prohibiting unfair 
methods of competition. Justice Brandeis calls attention to the fact 
that the purpose of the trade commission act in respect to restraints 
of trade was prevention of diseased business conditions, not cure.*® 


“Supra, pp. 7-8. 

(1920) 253 U. S. 421, 40 S. Ct. 572, 64 L. Ed. 993. 

“Senator Cummins, chairman of the committee which reported the bill, said: 
“Unfair competition must usually proceed to great lengths and be destructive of 
competition before it can be seized and denounced by the anti-trust law. In other 
cases it must be associated with, coupled with, other vicious and unlawful prac- 
ices in order to bring the person or the corporation guilty of the practice within 
the scope of the anti-trust law. The purpose of this bill in this section and in 
other sections which I hope will be added to it, is to seize the offender before his 
ravages have gone to the length necessary in order to bring him within the law 
that we already have.” ConcressionaL Reconp, vol. 51, p. 11455. 
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In setting aside the order of the commission in the Gratz case 
on the ground that no public interest was involved, the circuit 
court of appeals said that only unfair practices which affect the 
public, as distinguished from individuals, are within the juris- 
diction of the commission. According to this view, the clause in the 
act making it prerequisite to the starting of an action that a pro- 
ceeding be to the interest of the public is not merely procedural 
but affects the substantive principle of law embodied in the statute. 
It follows that if the commission issues an order prohibiting a prac- 
tice which does not affect the public, the order may be set aside by 
the reviewing court. The cases in point also show that the courts 
have taken upon themselves the duty of determining ultimately 
whether or not a public interest exists. 

In the case against the Winsted Hosiery Company** the court of 
appeals was of the opinion that false and misleading advertising 
or labeling is not the concern of the public, as long as an action at 
law by a party injured could not be maintained. The court held that 
even if some consumers are misled by the advertising or labeling 
it is not of interest to the public that the commission proceed against 
such a practice. This decision, however, was reversed by the Su- 
preme Court, which held that the facts showed that it was to the 
interest of the public that a proceeding to stop the practice should 
be brought. 

In New Jersey Company v. Federal Trade Commission*' the 
commission found that the respondent has been lavishly treating** 
employees of customers as an inducement to influence their em- 
ployers to purchase from the respondent. The commission con- 
cluded that such a method of competition is unfair and issued a 
cease and desist order. On appeal the order was reversed on the 
ground of lack of public interest.*® 

In the case against the Kinney-Rome Company® the commission 
found that the respondent had adopted the plan of giving premiums** 





“Winsted Hosiery Co. v. Federal Trade Commission (1921) 272 Fed. 957; Fed- 


eral Trade Commission v. Winsted H. Co. (1922) 258 U. S. 483, 42 S. Ct. 384, 66 
L. Ed. 729. 


1 Federal Trade Commission 472. 
“Such gratituities consisted of liquor, cigars, meals, and theatre tickets, etc. 


“New Jersey Asbestos Co. v. Federal Trade Commission (1920) 264 Fed. 509. 
%2 Federal Trade Commission 442. 


SSuch as necktie sets, knife and chain sets, umbrellas, watches, diamonds, and 
other personal property. 
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to salesmen of retailers handling the products of the respondent and 
those of its competitors, where such salesmen had been instrumental 
in making sales of the respondent’s goods. The commission issued 
a cease and desist order. This order was annulled by the court of 
appeals®? on the ground that the practice is not an unfair method of 
competition when the gratuities are given to salesmen with the 
knowledge and consent of the employers. 

The decisions of the federal courts involving public interest 
show lack of harmony among the courts, as well as among the justices 
of the Supreme Court, regarding whose function it is to decide 
whether a public interest is involved, and also regarding what con- 
stitutes a public interest. In more recent cases before the cir- 
cuit courts of appeals, however, there appears a tendency on the 
part of these courts to give more recognition to the clause “if it shall 
appear to the commission,” and consequently to assume that a pro- 
ceeding by the commission is in the interest of the public.** In 
these cases the courts indicate their views to the effect that the 
determination of a public interest is an administrative function, 
delegated to the commission. According to this view, it is not for 
the courts to review the commission’s decision as to whether or not 
a public interest is involved. This would seem to be the case 
whether the practices complained of involve unfair methods to in- 
dividuals or to a substantial part of the public. It would likewise 
be the case whether the practices complained of have been recently 
commenced or whether a general practice has developed.** Of course 
if no violations of laws are involved or if the proceedings are other- 
wise not within the jurisdiction of the commission, the courts have 
power to review and set aside the entire proceedings regardless of 
the commission’s views of a public interest. 

In favor of the view that the courts should have power to re- 
view the commission’s determinations of a public interest, it may be 
stated that the question as to the existence of such an interest must be 
interpreted as a question of the existence of sufficient public inter- 





"Kinney-Rome Co. v. Federal Trade Commission (1921) 275 Fed. 665. See also 
John Bene & Sons v. Federal Trade Commission (1924) 299 Fed. 468 and Standard 
Oil Co. v. Federal Trade Commission (1922) 282 Fed. 81, to the effect that a public 
interest must be involved before the commission can start proceedings. 

SHills Bros. v. Federal Trade Commission (1926) 9 F (2d) 481; Toledo Pipe- 
Threading Mach. Co. v. Federal Trade Commission (1926) 11 F (2d) 337; Moir vy. 
Federal Trade Commission (1926) 12 F (2d) 22. 

“Ibid. 
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est to warrant action by a public body, and that the amount of pub- 
lic interest required to satisfy the statute is a question of law for 
the courts. Furthermore, although the courts may vacate an order 
of the commission on the ground that no public interest exists, the 
courts cannot compel the commission to act on the ground that a 
public interest is involved, where in the opinion of the commission 
no such interest exists. As such, there is no remedy under the trade 
commission act where the commission refuses to act on the ground 
that no public interest is involved. The courts cannot by mandamus 
or otherwise compel the commission to act, where in its administra- 
tive discretion it decides not to act.** That is, although the circuit 
courts of appeal have power to set aside an order of the commission 
where the order is not to the interest of the public, the courts can- 
not act in such cases until the commission has proceeded to the 
extent of issuing a final order. Thus in one case,** after the com- 
mission had issued a complaint against respondents the latter sub- 
mitted a number of motions to the commission, alleging among other 
things that the commission was without jurisdiction both as to sub- 
ject matter and parties. The commission after a hearing denied the 
motions and issued an order to that effect. The respondent petitioned 
the circuit court of appeals for a certiorari to the commission and 
for an order setting aside the order of the commission denying the 
motions. The court denied relief and held that it had no juris- 
diction to review preliminary orders of the commission and stated 
that its jurisdiction was limited to the review of and to the enforce- 
ment or vacating of final orders.*” 


The efforts made by various parties to prevent the commission 
from proceeding under section five of the trade commission act, 





Raymond Bros.-Clark v. Federal Trade Commission (1922) 280 Fed. 529. As to 
the general rule of law involved see also Buttfield v. Stranahan (1903) 192 U. S. 
470, 24 S. Ct. 349, 48 L. Ed. 525; I. C. C. v. Humboldt S. Co. (1912) 224 U. S. 474, 
32 S. Ct. 556, 56 L. Ed. 849; Field v. Clark (1892) 143 U. S. 649, 12 S. Ct. 495, 36 
L. Ed. 294, 

Chamber of Commerce v Federal Trade Commission (1922) 280 Fed. 45. 

"The court said: “The law does not contemplate that commissions of this na- 
ture will act arbitrarily nor without probable cause. It is, of course, conceivable 
that they may do so; but such a possibility cannot justify this court in exceeding 
its statutory powers and authority. To do so would be to deny to the administra- 
tive and legislative branches of the government the powers and authority which 
have been conferred upon them and which have been uniformly upheld by the 
courts. It may be desirable that the law should provide for a preliminary review 
of questions of jurisdiction either by the circuit courts of appeals or by the dist- 
rict courts; but in the absence of such provision, we cannot assume that power.” 
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have likewise been unsuccessful. Injunction to restrain the com- 
mission from proceeding under that section has been denied in a 
number of cases.°* On the other hand it is well settled that a re- 
spondent can dispute the jurisdiction of the commission in respect 
to interstate or foreign commerce.*® The commission has juris- 
diction only if the respondent is engaged in interstate or foreign 
commerce, or if his business though intrastate affects a competitor’s 
interstate business to such an extent as to justify federal control 
over the intrastate business.°® Also, as already stated,“ several 
injunctions have been granted to restrain the commission from 
exercising certain visitorial powers not granted to it by law.” 


(b) Powers of the commission to act where the objectionable 
practice has been discontinued 


When the commission once has jurisdiction in a case, such juris- 
diction is not lost because of the fact that the respondent discon- 
tinues the practice complained of. This is especially true where 
there is reason to believe that the obnoxious practice may be re- 
sumed in the future. In the Sears, Roebuck case** the petitioner, 
on a review of the case, insisted that the order of the commission 
was improvidently issued because, before the complaint was filed 
and the hearing had, the petitioner had discontinued the methods in 
question and had no intention of resuming them. The circuit court 
of appeals held that the order was not void on the ground that the 
practice had been discontinued, especially not in a case like the 
one here concerned where the petitioner claimed that the trade com- 
mission act was void, or if valid, that it had not been infringed. 
This attack upon the power of the commission by the petitioner was 
held to be such a continuing menace as to justify the order and its 





*Injunction was denied by the district court in Hurst v. Federal Trade Commis- 
sion (1922) 268 Fed. 874; by the circuit court of appeals in Federal Trade Com- 
mission v. Nulmoline Co. (1918) 254 Fed. 988, and by the Supreme Court for the 
District of Columbia in Butterick v. Federal Trade Commission, August 12, 1921. 

"Ward Baking Co. v. Federal Trade Commission, 264 Fed. 330. 

“Canfield Oil Co. v. Federal Trade Commission (1921) 274 Fed. 571; Ward Bak- 
ing Co. v. Federal Trade Commission, 264 Fed. 330; United States v. Basic Pro- 
ducts Co., 260 Fed. 472. 

“Supra, p. 15. 

“Qn the subject of public interest see also Royal Baking Powder Co. v. Federal 
Trade Commission (1922) 281 Fed. 744; John Bene & Sons v. Federal Trade Com- 
mission (1924) 299 Fed. 468. 

Sears, Roebuck & Co. v. Federal Trade Commission (1919) 258 Fed. 307. 
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maintenance. The court further stated that there was no assurance 
in sight that the petitioner, if it could shake the commission’s 
hands from its shoulder, would not continue its former course; even 
though the government’s control of the sales and consumption of the 
product concerned (sugar) had temporarily put an end to the ob- 
jectionable practice. 

In the case against the Guaranty Veterinary Co.** the commis- 
sion found that the respondent had falsely published and advertised, 
among other things, that the United States had indorsed its product 
and had purchased a large amount of it. On appeal the petitioner 
claimed that the commission was not warranted in issuing a cease 
and desist order. The court held that the commission was not de- 
prived of its authority to issue a cease and desist order by the fact 
that the petitioner had discontinued the objectionable practice. The 
court referred to the Sears, Roebuck case and said that in such 
cases the commission must exercise its discretion in view of all 
the circumstances. In the Sears, Roebuck case the petitioner had 
stated in his answer that he had discontinued the practice. That 
was not referred to in the answer by the Guaranty Veterinary Co., 
but that did not affect the authority of the commission. 

The circuit court of appeals adhered to the same view in the 
case of Juvenile Shoe Co. v. Federal Trade Commission.** In the 
case against the Fox Film Corporation, the court held that the com- 
mission is not deprived of authority to issue an order even if the 
respondent has discontinued the practice and has promised to fol- 
low a non-objectionable course in the future.*” 

In the case against the John C. Winston Co.** however, the 
court of appeals reached a slightly different conclusion. When the 
commussion inquired into the practices of the respondent, the latter 
consulted counsel who advised it to stop its objectionable or at 
least doubtful practice. This the respondent did at once and adopt- 
ed a different course, and offered to stipulate never to adopt the 
abandoned practice again. The commission continued its inquiry, 





“Guaranty Veterinary Co. v. Federal Trade Commission (1922) 285 Fed. 853. 

(1923) 289 Fed. 57. 

“Fox Film Corporation v. Federal Trade Commission (1924) 296 Fed. 353. 

“To the same effect see Moir v. Federal Trade Commission (1926) 12 F (2d) 22; 
and Arkansas Wholesale Grocers’ Assn. v. Federal Trade Commission (1927) 18 
F (2d) 866. 

*Winston Co. v. Federal Trade Commission (1925) 3 F (2d) 961. 
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issued its complaint and after hearing issued an order to cease 
both the practice abandoned and the one substituted. On appeal the 
court held that the substituted practice was not objectionable. Re- 
garding the abandoned practice, the court did not express any 
opinion as to whether or not it was objectionable but simply stated 
that the order of the commission to cease a practice which the 
company itself had abandoned before the filing of a complaint and 
which it had offered to stipulate never to resume, could not be 
sustained. Consequently the order of the commission was vacated. 

In L. B. Siluer Co. v. Federal Trade Commission,® the court 
held that an injunction would not be granted where the defendant 
had not continued or threatened to resume the unlawful act since 
the commission had issued its order, and where there was no 
reason to apprehend renewal of the unlawful acts. 


(c) Power of the commission to compel return of stock and 
property secured in violation of law 


Section five of the trade commission act declares unfair methods 
of competition in commerce unlawful and gives the commission 
power, wherever a concern has been or is using unfair methods of 
competition in commerce, to issue an order requiring such concern 
to desist from these methods. Section seven of the Clayton act 
prohibits holding companies or the ownership by one company of 
all or a part of the stock of another, where the effect may be sub- 
stantially to lessen competition or tend to create a monopoly. Sec- 
tion eleven gives the commission authority to enforce compliance 
with section seven whenever it has reason to believe that any person 
is violating or has violated any provisions of that section, by issuing 
an order requiring such person to desist from such violations and 
divest itself of the stock held. 

In construing the provisions of these sections, the question arises 
as to the extent of the commission’s power to restore competition 
by compelling a corporation to divest itself of the stock and prop- 
erty acquired as a result of unlawful combination. The question 
arises whether the commission can compel divesting of all the fruits 
of the unlawful shareholding, including acquired property, or if it 





(1923) 289 Fed. 985, and 292 Fed. 752. 
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can merely require that a concern divest itself of the competitor’s 
stock. 

In three cases brought before the Supreme Court of the United 
States, it was held that the commission has power under the Clayton 
act to require a corporation to divest itself of stock of a competing 
corporation unlawfully obtained, though the respondent is thereby 
prevented from securing properties of the competing corporations.” 
The court shows that the purpose of the law might be wholly de- 
feated if the stock could be further used for securing the com- 
petitor’s property. It was further held, however, four justices dis- 
senting, that the commission’s power is limited under the Clayton 
act to an order requiring the offender to divest itself of the stock, 
without making any further use of it, and hence that the commission 
has no authority under this act to require the offender to divest itself 
of property, such as the competitor’s plant or business, to which 
title had been acquired through the ownership of the competitor’s 
stock, prior to action by the commission. 

In his dissenting opinion Justice Brandeis contends that the 
commission has the power under the Clayton act to prevent not only 
the peculiar evils incident to intercorporate shareholding, but 
also the evils resulting therefrom. Justice Brandeis contends that 
if the commission can require a retransfer of the assets procured 
after proceedings by the commission have commenced, so as to ren- 
der effective the order of divesture of the stock, it would seem that 
the commission has like power where the company succeeded in se- 
curing the assets of the controlled corporation before the commission 
instituted proceedings. Support for this conclusion is found in 
section eleven, which provides for action by the commission wher- 
ever it “shall have reason to believe that any person is violating or 
has violated any of the provisions” of the earlier sections. It is 
submitted that the better logic is with the dissenting opinion and 
that the view there set forth is in-harmony with the purpose of sec- 
tions seven and eleven of the Clayton act. That is, the object of 
those sections was not merely a prohibton of the acquisition of 
a competitor’s stock but also to avoid the evil effects of such acquisi- 
tion. Chief Justice Taft and Justices Holmes and Stone joined in 
the dissent by Brandeis. 





Federal Trade Commission v. Western Meat Co.; Thatcher Mfg. Co. v. Federal 
Trade Commission; Swift & Co. v. Federal Trade Commission (1926) 47 S. Ct. 175. 
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In Feredal Trade Commission v. Eastman Kodak Co.," the Su- 
preme Court reached a similar conclusion under the trade commission 
act that the majority of the court in the above cases reached under 
the Clayton act. That is, although the commission can order an 
offender to divest itself of the competitor’s stock procured in violation 
of law, it cannot go beyond that and require that the respondent 
divest itself of ownership of property (laboratories) which it had 
acquired prior to action by the commission. 

Justice Stone wrote an excellent dissent in which Justice Brandeis 
joined. The contention of the dissent is that although it was pre- 
viously held by the Supreme Court that the commission could not 
order respondent to divest itself of property acquired as a result 
of an unlawful acquisition of stock under the specific provisions of 
sections seven and eleven of the Clayton act, it could still do so 
under the general provisions of section five of the trade commission 
act. In sound logic, masterfully presented, Justice Stone contends 
that the previous decision of the Supreme Court in construing the 
powers of the commission under the Clayton act does not foreclose 
the question as to its powers under the trade commission act. At- 
tention is called to the fact that section seven of the Clayton act for- 
bids, in certain cases, acquisition of stock, whereas section five of 
the trade commission act forbids unfair methods of competition. 
Accordingly, even if it is granted that the commission cannot under 
the Clayton act order the return of property, yet, if the property is 
used as a means of unfair methods of competition, the commission 
can order that such competition cease by requiring the respondent to 
divest itself of the means, as that in many cases is the only effective 
way to restore sound competition, and prevent violation of the law. 
This is especially so where the only retention of the property amounts 
to unfair methods of competition. It is contended that the commis- 
sion is not limited to any particular method of making its order ef- 
fective and, impliedly, that the law should not be interpreted so as 
to deprive the commission of what in several instances might be its 
only means to render an effective order restraining a continuation 
of unfair trade practices. It is submitted that if the trade com- 
mission act had been interpreted according to the views of the dis- 
sent of Justice Stone, the commission would still have been given 
only those powers to which it was justly entitled under the statutes, 





™(1927) 47 S. Ct. 688. 
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and that no danger would have resulted, because its decision would 
still have been open to adequate judicial review. 


VI. INCONCLUSIVENESS OF DECISIONS INVOLVING QUES- 
TIONS OF LAW 


(a) In general 


Although the trade commission act prohibits unfair methods of 
competition in commerce, and authorizes the commission to prevent 
persons, partnerships, or corporations, except banks, and common 
carriers subject to acts to regulate commerce, from using such 
methods, the act does not define the term unfair methods of com- 
petition in commerce. Hence, the question frequently arises whether 
a practice, even though questionable, amounts to a violation of this 
provision of the act. Together with this question arises the one as 
to the powers of the commission and what weight shall be given 
its decisions in holding that a practice amounts to or does not 
amount to such violation. 

Concerning the views of the commission itself, regarding the 
extent of its powers, we note, judging from the annual report of 
1919, that it has not been inclined to minimize its powers. In jus- 
tice to the commission, however, it should be kept in mind that 
these statements were not made for the purpose of showing the ex- 
tent of its powers, but rather to report the progress and the activi- 
ties of the commission. The report states: “Previous to the crea- 
tion of the commission, the courts had ruled upon various forms of 
unfair practices. Their decisions are designated as cases arising 
under the common law. But upon the creation of the commission it 
was empowered to leave the shores defined by the common law and, 
taking the knowledge of those decisions with it, to embark on an 
uncharted sea, using common sense plus the common law for its 
compass.”?? 

In considering the decisions of the circuit courts of appeals and 
of the Supreme Court, however, we find language which suggests a 
different viewpoint. In these decisions the courts hold that since 
the trade commission act and the Clayton act do not define such 
terms as unfair methods of competition and what may substantially 
lessen competition or tend to create a monopoly, and since the 





=Annual Report, 1919, p. 45. 
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exact meaning of such terms is in dispute, it is for the courts and 
not for the commission to determine ultimately their meaning. 
The courts, of course, reach this conclusion on the ground that the 
interpretation of statutes is for them and not for the commission. 
By examining the cases which have been appealed from the com- 
mission to the judicial tribunals, we note that the courts insist upon 
their right of final interpretation of the statutes. 

In the Gratz case,** the court stated that it is for the courts and 
not for the commission ultimately to determine, as a matter of law, 
what constitutes unfair methods of competition. This statement 
was quoted with approval in the Kinney-Rome case,"* after which 
the court went into an elaboration upon the question as to what is 
meant by unfair methods of competition. 

In Standard Oil Co. of N. Y. v. Federal Trade Commission™ the 
court of appeals stated that whatever may be the exact meaning or 
extreme scope of the phrase “unfair methods of competition,” it is 
settled that it is for the courts and not the commission to determine, 
as a matter of law, what is and what is not included in this phrase; 
and that this rule is not avoided by stating as a finding of fact what 
is a mere conclusion of law.”® 

In the Curtis Publishing case,” the circuit court of appeals held 





Federal Trade Commission v. Gratz (1920) 253 U. S. 421, 40 S. Ct. 572, 64 L. 
Ed. 993. 

“Kinney-Rome Co. v. Federal Trade Commission (1921) 275 Fed. 665. 

(1921) 273 Fed. 478. 

*To the same effect see National Biscuit Co. v. Federal Trade Commission (1924) 
299 Fed. 733, and New Jersey Asbestos Co. v. Federal Trade Commission (1920) 
264 Fed. 509. 

"Curtis Pub. Co. v. Federai Trade Commission (1921) 270 Fed. 881, (1923) 
260 U. S. 568, 43 S. Ct. 210, 67 L. Ed. 408. In the court of appeals Judge Buf- 
fington said: “Indeed, in the nature of things, it was impossible to describe and 
define in advance just what constituted unfair competition and in the final analy- 
sis, it became a question of law, after the facts were ascertained, whether such 
fact constitute unfair competition in business, for the test of fairness, as of fraud, 
is the application by the law of moral standards to the actions of men. 

“. . . While the act provided that the findings of fact made by the commis- 
sion were final and conclusive, it still remained the duty of the supervising court to 
determine the same legal questions which a supervising court had in reviewing 
actions of the trial court, namely, whether under all the facts found by the trade 
commission a case of unfair business competition was established. That con- 
gress meant to invoke some supervisory power precedent to the trade com- 
mission enforcing its order is apparent, and unless that invoked jurisdiction 
meant in effect to submit to the judgment of the circuit court of appeals the legal 
question whether the facts found by the commission establish that the competi- 
tion was by the judgment of law unfair, and if that supervisory power did not 
charge the circuit court of appeals with the legal duty of judicially deciding 
whether the facts found were such as warranted injunctive relief by the commis- 
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that the determination of whether the acts established amounted to 
unfair methods of competition is a judicial question, as it long had 
been in remedial suits at law for damages and in injunction suits to 
prevent unfair competition. On appeal to the Supreme Court a 
like conclusion was reached and the statements in the Gratz case on 
this point were referred to with approval. 

In the Silver case** the court said that since the statute does not 
define the term “unfair methods of competition,” therefore the 
question is one for the ultimate determination of the courts, as the 
phrases “unsound mind,” “undue influence,” “unfair use,” and 
“due process of law,” found in many other statutes. 

In the Winsted Hosiery case,** the question arose as to whether 
the practice as found by the facts to exist, constituted unfair methods 
of competition. The commission found that the respondent made 
a practice of labeling and branding their goods as wool, when in 
fact they frequently contained very little wool. The commission con- 
cluded that the law was being violated and ordered the respondent 
to cease branding or labeling their goods as they did unless accom- 
panied by words designating that the goods were not composed 
wholly of wool. The court of appeals*® annulled the order on the 
ground that there was no violation of law, that there was nothing 
unfair in their misrepresentations, since the labels were understood 
by the public. The court also stated that while conscientious manu- 
facturers may prefer not to use a misleading label, the commission 
is not made a censor of commercial morals. 

When the case came before the Supreme Court,*! the decision 
of the lower court was reversed on the ground that misrepresenta- 
tions and misdescriptions of this sort are unfair. The court stated 
that even though misrepresentations and misdescriptions have be- 
come so common in one trade that most dealers no longer accept 
labels at their face value, it does not prevent their use being unfair 
method of competition. 





sion, we may well ask the question; what supervisory power did Congress in- 
tend should be exercised by the court of appeals? For if such supervisory power, 
which is one of substance and judicial in nature, is not to be exercised by that 
court, then it is manifest that the supervisory power which Congress invoked was 
one of mere shadow and not of substance.” 

%.. B. Silver Co. v. Federal Trade Commission (1923) 289 Fed. 985, 292 Fed. 752. 

Federal Trade Commission v. Winsted Hosiery Co., 2 F. T. C. 202, 3 F. T. C. 
189. 

(1921) 272 Fed. 957. 

%1(1922) 258 U. S. 483, 42 S. Ct. 384, 66 L. Ed. 729. 
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This case, like the Curtis Publishing case, already referred to,*? as 
well as a number of other cases,** leaves no doubt that the question as 
to what is or is not a violation of law is ultimately for the ocurts to 
decide. That is, when the facts in the case have been established, 
the question whether or not the practice complained of constitutes 
violation of law, is ultimately a question for the courts. The deci- 
sion of the commission on such a question is not final but is sub- 
ject to judicial review. 

In the case against Sears, Roebuck & Co.** the commission com- 
manded the respondents to cease certain unfair advertisements and 
to cease selling sugar below cost. The circuit court of appeals 
ordered the commission to modify its order, so as to prohibit such 
sales below cost only in connection with the unfair advertisement or 
representations referred to. The order against the Sears, Roebuck 
Company was issued on the ground that these advertisements were 
calculated to lead the trade and the general public into believing that 
the competitors of the respondents were charging more than a fair 
price for their goods and were not dealing fairly with their cus- 
tomers. On this point the court of appeals affirmed the order. 
One Justice dissented on the ground that the advertisements con- 
stituted a mere boast.* 





“Supra, p. 31, footnote 77. 

Standard Oil Co. v. Federal Trade Commission (1921) 273 Fed. 478; Winsted 
Hosiery Co. v. Federal Trade Commission (1921) 272 Fed. 957; Wholesale Grocers’ 
Assn vy. Federal Trade Commission (1922) 277 Fed. 657; Menen Co. v. Federal 
Trade Commission (1923) 288 Fed. 774; Southern Hardware Jobbers Assn. vy. 
Federal Trade Commission (1923) 290 Fed. 773; Fox Film Corporation (1924) 296 
Fed. 353; Raymond Bros.-Clark Co. v. Federal Trade Commission (1922) 280 Fed. 
529; Aluminum Co. v. Federal Trade Commission (1924) 299 Fed. 361; Sinclair 
Refining Co. v. Federal Trade Commission (1921) 276 Fed. 686; Winston Co. v. 
Federal Trade Commission (1925) 3 F (2d) 961; Pacific S. Paper T. Assn. v. 
Federal Trade Commission (1925) 4 F (2d) 457; Western Sugar Refining Co. v. 
Federal Trade Commission (1921) 275 Fed. 725; John Bene & Sons v. Federal Trade 
Commission (1924) 299 Fed. 468. 

The following cases involve the point of judicial determination of questions 
of law with special reference to the interpretation of the Clayton act; Aluminum 
Co. of Am, v. Federal Trade Commission (1922) 284 Fed. 401; Pearsall Butter Co. 
v. Federal Trade Commission (1923) 292 Fed. 720; Western Meat Co. v. Federal 
Trade Commission (1924) 1 F (2d) 95. 

Several of the cases that have come before the courts involve both the trade 
commission act and the Clayton act. Federal Trade Commission v. Sinclair Re- 
fining Co., 276 Fed. 686, Standard Oil Co. v. Federal Trade Commission (1922) 282 
Fed. 81; Curtis Pub. Co. v. Federal Trade Commission (1921) 270 Fed. 881 (1923) 
266 U. S. 568, 43 S. Ct. 210, 67 L. Ed. 408. 

“Sears, Roebuck & Co. v. Federal Trade Commission (1919) 258 Fed. 307. 

%In Chicago Portrait Co. v. Federal Trade Commission (1925) 4 F (2d) 759 
and Ostermoor and Co. v. Federal Trade Commission (1927) 16 F (2d) 962, 
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The construction of a contract to determine whether it is a con- 
tract of sale or one of agency is likewise ultimately for the courts. 
Although the commission in the Curtis case found the contract in- 
volved to be one of sale and as such within the provisions of the 
Clayton act, the Supreme Court said: “Judged by its terms, we 
think this contract is one of agency, not of sale upon condition, and 
the record reveals no surrounding circumstances sufficient to give 
it a different character. . .”** Likewise, the construction of a 
contract, after it is established that it is one of sale,*7 or one of 
lease,*® to determine whether it is in violation of law, is, in the 
final analysis, for the courts, and such a contract is to be construed 
not by its terms alone but also by its effect.*® 


(b) Combination sales 


The Sears, Roebuck case also involved the question of combina- 
tion sales, a practice especially prevalent during the last war, where 
there was a shortage of certain goods, notably sugar. Under this prac- 
tice the dealer advertises a series of combination orders made up 
in part of staple commodities such as sugar or flour and in part of 
miscellaneous commodities. To the customer the price of the staple 
commodity is known but generally not so with respect to the other 
goods. The price of the staple goods is below the market value or 
the current market prices, making the customers, through various 
means of suggestions, believe that the various articles in the order 
are as low in price as the staple goods. The commission has con- 





the cease and desist orders of the commission were annulled by the circuit court 
of appeals on the ground that the advertisements involved were not such as to 
constitute violations of law. 

“Curtis Pub. Co. v. Federal Trade Commission (1921) 270 Fed. 881 (1923) 260 U. 
S. 568, 43 S. Ct. 210, 67 L. Ed. 408. The circuit court of appeals in the Curtis case 
said: “We hold the commission erred in the legal construction of this contract, 
and therefore had no proof before it to find, as it did in its third finding, that 
the respondent has made sales of its magazines to, or entered into contract for the 
sale of the same, with certain persons; etc., and therefore its legal conclusion 
from such findings, viz., that the acts and conduct set forth in paragraph 3 of 
said findings are, under the circumstances therein set forth, in violation of the 
provisions of section 3 of the Clayton act, was in error, as was also the part 
of its decree which enforced such conclusion.” 

"Pearsall Butter Co. v. Federal Trade Commission (1923) 292 Fed. 720. 

%Federal Trade Commission vy. Sinclair Refining Co., 276 Fed. 686; Standard Oil 
Co. v. Federal Trade Commission (1922) 282 Fed. 81. 

*Ibid. Also Standard Oii Co. vy. Federal Trade Commission (1921) 273 Fed. 
478; Canfield Oil Co. v. Federal Trade Commission (1921) 274 Fed. 571; and But- 
terick Co. (1924) 4 F (2d) 910. 
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demned this practice in a series of cases because of its deceptive 
character in that it is misleading to the customers. In the Sears, 
Roebuck case the court of appeals sustained the order of the com- 
mission to the extent of prohibiting deceptive sales below cost. 


(c) Price maintenance and the anti-trust acts 


The federal courts have also construed the anti-trust acts in 
their relation to price maintenance. The Supreme Court has held in 
cases arising under the Sherman act that a trader does not violate 
this act by refusing to sell to others, and that he may withhold his 
goods from those who will not sell them at the prices which he fixes 
for their resale. Further than this, it was held in United States v. 
Colgate & Co.® that conduct of a manufacturer which has the effect 
of procuring adherence on the part of its wholesale and retail cus- 
tomers to resale prices fixed by it does not offend against the unlaw- 
ful combination provisions of the Sherman act, where there was no 
agreement which obligated any dealer not to resell except at fixed 
prices, and where his course in this respect was affected only by the 
fact that he might, by his action, incur the displeasure of the manu- 
facturer, who could refuse to make further sales to him. It was 
held in this case that a seller has a right to announce in advance 
the circumstances under which he will refuse to sell, even though 
one of these circumstances is adherence to a fixed resale price. 
But a manufacturer or vendor of goods may not, without violating 
the provisions of the Sherman act, go beyond the exercise of this 
right, and by contracts or combinations, express or implied, unduly 
hinder or obstruct the free and natural flow of commerce in the 
channels of interstate trade.* 


After the trade commission act and the Clayton act were passed, 
the subject of price maintenance came before the courts in the 
Beech-Nut Packing Co. case.** Here the respondent marketed its 
products principally through jobbers and wholesalers, selecting those 
who were willing to resell at the prices suggested. In distributing 





(1919) 250 U. S. 300, 39 S. Ct. 465, 63 L. Ed. 992. 

"Dr. Miles Medical Co. v. Park. & Sons Co. (1911) 220 U. S. 373, 31 S. Ct. 376, 55 
L. Ed. 502; United States v. Schrader’s Inc. (1920) 252 U. S. 85, 40 S. Ct. 251, 
64 L. Ed. 471; Frey & Son v. Cudahy Packing Co. (1921) 256 U. S. 208, 41 S. Ct. 
451, 65 L. Ed. 892. 

“Beech-Nut Packing Co. vy. Federal Trade Commission (1920) 264 Fed. 885, 
(1922) 257 U. S. 441, 42 S. Ct. 150, 66 L. Ed. 307. 
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its products, the respondent maintained a policy by which it sought 
to obtain the active support and co-operation of all its distributors in 
maintaining its resale prices and in preventing any sales at lower 
prices than those fixed. It also attempted to prevent wholesale 
dealers and jobbers from selling their products to retail dealers who 
sold at prices lower than those fixed by respondent. The respondent 
maintained its policy by issuing price lists and by insisting that the 
products be resold only at the suggested resale prices. It had an 
elaborate system to enforce its policy. Due to this system it could 
identify the “undesirable price cutters,” to whom it refused to sell. 

The commission found that this policy tended to force other manu- 
facturers to maintain systems of resale prices and that the result 
was to compel the public to pay enhanced prices. The commission 
concluded that this constituted an unfair method of competition 
and ordered it not to maintain any similar policy requiring adherence 
to a resale price list. 

The court of appeals set aside the order because it felt bound by 
the decision of the Supreme Court in United States v. Colgate & Co.* 
The Supreme Court reversed the decision of the court of appeals, 
calling attention to the fact that the Colgate case was prosecuted 
under the Sherman law, and that the Supreme Court, accepting the 
construction of the indictment as made in the district court, found 
no violation of the Sherman act. The court held that it was sufficient 
if it be shown that the practice is against public policy in that it 
has a tendency to unduly hinder competition or create a monopoly. 
The Supreme Court, however, modified the order of the commis- 
sion so that the respondent was ordered to cease and desist from 
enforcing its system of price maintenance by the system of es- 
pionage which it used, or by utilizing any other co-operative means 
of accomplishing the maintenance of fixed prices.®* 

A less drastic policy of requiring adherence to uniform resale 
prices was declared unlawful by the Supreme Court in Federal 
Trade Commission v. Pacific States Paper Trade Association.’ Here 
respondents were members of general and local trade associations. 
Each local association distributed uniform price lists to its members 





(1919) 250 U. S. 300, 39 S. Ct. 465, 63 L. Ed. 992. 

“See also Mishawaka Woolen Mfr. Co. v. Federal Trade Commission (1922) 283 
Fed. 1022, (1923) 260 U. S. 748, 43 S. Ct. 247, 67 L. Ed. 494 

(1927) 47 S. Ct. 255. 
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to be observed in its territory within the state. The secretary of each 
was authorized to investigate complaints against members to deter- 
mine whether they sold below the established prices, and three of 
the associations authorized the imposition of fines for making such 
sales. In this case resale at agreed prices applied only to intra- 
state sales and shipments, but the association lists were habitually 
carried and used by the salesmen of members in quoting prices 
and making sales outside the state, and there was an understanding 
that such price lists would be followed. The Supreme Court ap- 
proved the commission’s order prohibiting the association from 
using these price lists on the ground that their use limited compe- 
tition in interstate commerce in a similar way that competition in 
intrastate business was limited by requiring adherence in such busi- 
ness to uniform prices fixed by agreements through combinations. 


These decisions of the Supreme Court as well as a number of 
cases before the circuit courts of appeals show that a manufacturer 
or vendor may still indicate his wishes concerning resale prices 
and may decline further dealings with all who fail to observe them. 
This is, partly at least, on the ground that a private dealer may re- 
fuse to sell to whomsoever he wishes for such reasons as he thinks 
valid. But that one cannot enter into contracts, express or implied, 
or into combinations requiring adherence to such resale prices, nor 
can one maintain policies that smack of espionage or that result in 
coercing wholesalers and retailers to adhere to resale prices. Be- 
yond this no hard and fast rules can be laid down. The real test 
should be whether the requirement of adherence to a fixed price 
tends to create a monopoly, to limit competition, or otherwise con- 
stitutes unfair methods of competition. As long as the manufactur- 
er does not monopolize his line of products or use unfair, fraudulent 
or oppressive methods, he should be permitted to exercise the privi- 
lege which the law accords him of selecting his customers, and re- 
fusing to sell to those who undermine the market by becoming price- 
cutters. 


As to how far one may go in announcing and enforcing one’s 
desire for uniform resale prices is largely a question of reasonable- 
ness with a due regard to the purposes for which the anti-trust 
acts were passed. An act lawful when done by one may become 
wrongful when done by many acting in concert, taking on the form 
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of a conspiracy, which may be prohibited if the result be hurtful to 
the public or to the individual against whom the concerted action is 
directed. Probably no court has gone so far as to hold that an 
occasional instance in the business career of a firm, as where an 
agent has solicited or urged a retailer not to cut prices, amounts 
to an unfair business policy, or constitutes a method of merchandis- 
ing which is condemned by the act. One thing at least is clear, 
namely, that the ultimate question whether a certain practice amounts 
to violation of law is for the courts.*® 


(d) Sufficiency of the complaint 


A few cases have come before the courts involving the suffi- 
ciency of the complaint. In the case against Gratz®’ the Supreme 
Court affirmed the decision of the lower court, vacating the order 
of the commission, on the ground that since the commission’s com- 
plaint against the respondent did not state facts sufficient to show 
unfair methods of competition, the commission had no jurisdiction.” 
In his dissent, Justice Brandeis, in addition to his contention that 
it was contrary to established practice to consider the sufficiency of 
the pleadings before the commission for the first time in the Supreme 
Court and that there was no reason for so doing, stated that in 
proceedings instituted by administrative bodies it is not imperative 





*For other cases involving resale price maintenance, see Butterick Co. v. Federal 
Trade Commission (1925) 4 F (2d) 910; Oppenheim, Oberndorf & Co. v. Federal 
Trade Commission (1925) 5 F (2d) 574; Hills Bros v. Federal Trade Commission 
(1926) 9 F (2d) 481; American Tobacco Co. v. Federal Trade Commission (1927) 
9 F (2d) 570, affirmed (1927) 47 S. Ct. 663; Toledo Pipe-Threading Mach. Co. v. 
Federal Trade Commission (1926) 11 F (2d) 337; Moir v. Federal Trade Commis- 
sion (1926) 12 F (2d) 22; @. R. S. Music Co. v. Federal Trade Commission (1926) 
12 F (2d) 730; Harriett Hubbard Ayre, Inc. (1926) 15 F (2d) 274. 

“Federal Trade Commission v. Gratz (1919) 258 Fed. 314, (1920) 253 U. S. 421, 
40 S. Ct. 572, 64 L. Ed. 993. 

*In speaking for the court Justice McReynolds said: 

“It is unnecessary now to discuss conflicting views concerning validity and 
meaning of the act creating the commission and effect of the evidence presented. 
The judgment below must be affirmed since, in our opinion, the first count of 
the complaint is wholly insufficient to charge respondents with practicing ‘unfair 
methods of competition in commerce,’ within the fair intendment of those words. 
We go no further and confine this opinion to the point specified. . . . . 

“If when liberally construed, the complaint is plainly insufficient to show un- 
fair competition within the proper meaning of these words, there is no founda- 
tion for an order to desist the thing which may be prohibited is the method of 
competition specified in the complaint.” 
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that the complaint conform to the strict formality of an indict- 
ment or of a declaration in court.*® 


In the L. B. Silver case’ the circuit court of appeals vacated 
a part of the order of the commission on the ground that it was not 
founded on any allegation in the complaint. According to the court 
the commission had ordered the respondent to cease making certain 
representations, even though the complaint did not allege the mak- 
ing of such representations. The court held that the commission 
had no jurisdiction to issue an order not based upon the allegations 
of the complaint.’ 


The question as to what extent the order of the commission 
must follow the charges in the complaint is a very important one. 
If the order is too general, it goes beyond the practice which re- 
spondent is found to have engaged in. If it is too narrow, it can 
be evaded by a slight modification in the practice. A sufficient 
number of cases involving this point have not been before the courts 
to make general statements with respect to the question. Suffice 
it to say that the cases referred to clearly show that the ultimate 
decision of the question is for the courts.’®* 





“In his dissent Justice Brandeis said: 

“If the sufficiency of the complaint is held to be open for consideration here, 
we should, in my opinion hold it to be sufficient. . . . The function of the 
commission is solely to advise the respondent of the charges made so that he 
may have due notice and full opportunity for a hearing thereon. It does not 
purport to set out the elements of a crime like an indictment or information, nor 
the elements of a cause of action like ¢ declaration at law or bill in equity. All 
that is requisite in a complaint before the commission is that there be a plain 
statement of the thing claimed to be wrong so that the respondent may be put 
upon his defense. The practice of the Federal Trade Commission in this respect, 
as in many others, is modeled on that which has been pursued by the Interstate 
Commerce Commission for a generation and has been sanctioned by this as well 
as the lower federal courts.” 

107,, B. Silver Co. v. Federal Trade Commission (1923) 289 Fed. 985, (1923) 292 
Fed. 752. 

In Western Sugar Refining Co. v. Federal Trade Commission (1921) 275 Fed 
725, where the court of appeals held that the order did conform to the complaint, 
the court quoted the following from the opinion of the Supreme Court in Federal 
Trade Commission v. Gratz (1920) 253 U. S. 421, 40 S. Ct. 572, 64 L. Ed. 993: 
“Such an order should follow the complaint; otherwise it is improvident, and, 
when challenged, will be annulled by the court.” The court of appeals added: 
“It follows that the order of the commission must follow the charge in the com- 
plaint and that the charge in the complaint must be supported by evidence.” 

%2To the same effect see American Tobacco Co. v. Federal Trade Commission 
(1925) 9 F (2d) 570, affirmed (1927) 47 S. Ct. 663. 
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VII. FINDINGS OF FACT BY THE COMMISSION; ADDITIONAL 
TESTIMONY; NATURE OF THE EVIDENCE THAT IS AD- 
MISSIBLE; WEIGHT AND CREDIBILITY OF THE EVIDENCE 
Concerning the weight given to the findings of fact by the com- 

mission, section five of the trade commission act and section eleven 
of the Clayton act provide that such findings, if supported by testi- 
mony, are conclusive. The courts, after acquiring jurisdiction, how- 
ever, may order additional evidence to be taken before the com- 
mission and adduced upon the hearing before the court, if either 
the commission or the respondent applies for leave therefor and 
shows to the satisfaction of the court that such additional evidence 
is material and that there were reasonable grounds for failing to 
present the evidence before the commission in the first instance. 

Such additional evidence may be taken upon such terms and con- 
ditions as seem proper to the court. With the return to the court 
of such additional evidence, the commission may make and file modi- 
fied or new findings as to the facts, and its recommendations, if 
any, for the modification or setting aside of its original order. Sec- 
tion five also provides that such new or modified findings by the 
commission as to facts, if supported by testimony, shall be con- 
clusive. These sections forbid, by inference, the introduction of 
additional evidence before the courts and consequently where addi- 
tional evidence is necessary, it must be presented before the com- 
mission. 

These sections of the two statutes also show that it was the 
intention of Congress that in any proceeding instituted by the com- 
mission, all the facts of the case are to be disclosed before the 
commission and not withheld until the proceeding reaches a court. 
They further show that whenever the courts are called upon to deter- 
mine whether or not an order of the commission shall be enforced, 
the courts cannot proceed and determine de novo, without regard to 
the proceedings before the commission, whether or not a violation 
of law has occurred. 

To this extent these sections are entirely in harmony with the 
purpose of the creation of the Federal Trade Commission. That 
purpose was largely to establish an administrative tribunal, consist- 
ing of a body of persons especially qualified to pass on questions of 
competition and monopoly. To accomplish this purpose, the com- 
mission was given the power to employ experts and examiners, in- 
cluding attorneys, economists, accountants, and specialists in various 
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fields. Thus it was hoped that the dissatisfaction with the courts in 
the enforcement of the Sherman law could be overcome. Ques- 
tions as to what constitutes “unfair methods of competition” re- 
quire business judgment and economic knowledge of a specialized 
character. Such judgment and knowledge is also required in con- 
sidering cases under the Clayton act, which, as we have seen,’ 
prohibits, among other things, certain practices “where the effect 
may be. . . . . to substantially lessen competition or tend to 
create a monopoly in any line of commerce.” 

In connection with the subject of judicial review, the question fre- 
quently arises as to what extent the commission can exercise ad- 
ministrative discretion in solving problems entrusted to it; whether 
the commission can rely on practical judgment, or whether it is 
bound by technical legal reasoning; and finally, and especially, to 
what extent the courts have respected the administrative findings 
of the commission. In arriving at a solution of these problems, 
we shall first proceed to consider the conclusiveness of the findings 
of fact by the Federal Trade Commission, insofar as this problem 
has been settled by adjudicated cases, and to show to what extent 
the courts consider such findings sufficient basis for their deci- 
sions. 

In the case against the Curtis Publishing Co.’ the findings of 
the commission were very meager in proportion to the testimony 
involved. On this point the court of appeals said: “An examina- 
tion of these findings of fact shows that no findings whatever have 
been made in reference to the greater part of the vast volume of 
testimony in this case, and it therefore becomes the duty of this 
court, with a view to giving due effect to such testimony, to here 
recite what the proofs disclose as to the operations of the defendant 
company in those matters in which there has been no finding of 
fact by the Commission. * 

The court then proceeded to examine at length the facts in the 
case from the testimony as found in the record. Without reviewing 
the facts, it may be stated that there were mainly two issues in the 
case. First, whether or not there was a contract of sale between 
the Curtis Company and its distributors, and second, whether or not 





™Supra, pp. 6-7. 
“Curtis Pub. Co. v. Federal Trade Commission, 2 F. T. C. 20, (1921) 270 Fed. 
881, (1923) 260 U. S. 568, 43 S. Ct. 210, 67 L. Ed. 408. 
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there was an economic justification for the exclusive contracts in 
the system of distribution built up by the company. These con- 
tracts were exclusive in that they required that the distributors 
should not sell or distribute publications of competing firms or 
concerns. 

As to the first issue the commission found the contracts to be 
contracts for sale. As to the second, the Curtis company pre- 
sented voluminous testimony to prove that the object of the re- 
strictive clause was merely to protect the company’s system of dis- 
tribution from unfair appropriations by the competitors. The 
defense was not alluded to in the findings and the court of appeals 
found it necessary to examine the record at length to analyze the 
evidence and ascertain the true facts. 


As to the first point the court of appeals held, and its decision 
was affirmed by the Supreme Court, that the contracts were con- 
tracts of agency and not of sales and as such that there was no 
violation of the Clayton act, as the commission had found.’ On 
the second point the court held that the respondent was justified 
in maintaining its exclusive contracts, in order to prevent competi- 
tors from undermining the valuable and elaborate system of dis- 
tribution, and hence that there was no violation of section five of 
the trade commission act.'° 

In making use of the supervisory jurisdiction conferred upon 
it by statute, the court held that it had a right to inquire from 
the record as a whole whether it disclosed a case of unfair busi- 
ness competition, and that the record as a whole included not only 
the findings of fact made by the commission, but also proofs in 
regard to which the commission made no findings. In this con- 
nection the court said: “Taking, therefore the record, proofs, and 
pleadings as a whole, we hold as a legal and judicial conclusion that 
the proofs are not such as can support a judgment or decree of 





See footnote 86. 

As to the extent to which the courts will review the findings of the commis- 
sion, the court said “Indeed, when Congress, in invoking such reviewing and 
supervisory power, said ‘the court shall have jurisdiction of the proceeding and 
of the question determined therein, and shall have power to make and enter 
upon the pleadings, testimony, and proceedings set forth in such transcript, a 
decree affirming, modifying or setting aside the order of the commission,’ it was 
using language which aptly described the customary jurisdiction and power there- 
tofore exercised by circuit courts of appeals in reviewing cases of alleged unfair 
business competition.” 
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unfair competition on the part of the Curtis company. . .*% 

In affirming the decision of the court of appeals, the Supreme 
Court said :*°* 

“Manifestly, the court must inquire whether the commission’s 
findings of fact are supported by evidence. If so supported, they 
are conclusive. But as the statute grants jurisdiction to make and 
enter, upon the pleadings, testimony and proceedings, a decree 
affirming, modifying or setting aside an order, the court must also 
have power to examine the whole record and ascertain for itself 
the issues presented and whether there are material facts not re- 
ported by the commission. If there be substantial evidence relating 
to such facts from which different conclusions reasonably may be 
drawn, the matter may be and ordinarily, we think, should be re- 





As to the provision in the trade commission act and in the Clayton act that 
the findings of fact if supported by tesimony, shall be conclusive, Judge Buffing- 
ton of the third circuit, in speaking for the court of appeals in the Curtis case 
said: 

“Let us make it clear that we are not violating, or in any way ignoring, the 
statutory limitation on our supervisory reviewing jurisdiction, namely ‘that the 
finding of facts, if supported by testimony, shall be conclusive.’ The findings of 
fact by the trade commission we have quoted in full. Those findings we accept 
as established, and they are the sole foundation on which the order of the com- 
mission is bottomed. ‘From the foregoing findings, the commission concluded,” 
is its own statement. 

“But the case did not turn on this restricted phase, which, in our judgment, 
totally ignores the real situation, and makes no finding on those facts which are 
really determinative of the question whether the competition of the Curtis Com- 
pany was unfair business competition. . .. . 

“Now, it is very apparent that, where the supervisory review by the circuit 
court of appeals, which congress invoked, provided that that court ‘shall have 
power to make and enter upon the pleadings, testimony and proceedings set forth 
in such transcript, a decree,’ it is the province, and indeed the duty, of the re- 
viewing court to consider, not merely the findings of the commission, but the 
whole record, the whole proofs, and the whole proceeding, and to say first, whether, 
in view of all the proofs, the limited facts found by the commission really passed 
on the pertinent and decisive facts, and so warranted an injunction; and second, 
if such limited facts do not reach the merits, and do not alone legally justify and 
warrant a decree of unfair competition and injunctive relief, then, since Congress 
has enacted that the circuit court of appeals ‘shall make and enter upon the 
pleadings, testimony and procedings set forth in such a transcript, a decree’ 
affirming, modifying or setting aside the order of the commission, it is quite 
clear that it is not only the province, but the duty, of the circuit court of 
appeals, and indeed the express purpose of Congress that such reviewing court 
should itself examine the pleadings, the entire testimony and proceedings, and 
upon such inclusive examination determine whether the facts found by the com- 
mission and the proofs on which the commission made no findings, and which 
the court in the absence of such finding, itself finds and determines, legally 
established a case of unfair business competition by the Curtis Company.” 

Federal Trade Commission v. Curtis Pub. Co. (1923) 260 U. S. 568, 43 S. Ct. 
210, 67 L. Ed. 408. See also Standard Oil Co. v. Federal Trade Commission 
(1911) 273 Fed 478. 
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manded to the commission—the primary fact finding body—with 
direction to make additional findings, but if from all the circum- 
stances it clearly appears, that in the interest of justice the con- 
troversy should be decided without further delay, the court has full 
power under the statute so to do. The language of the statute 
is broad and confers power to review not found in the interstate 
commerce act. . . .”10 

None of the justices of the Supreme Court dissented, but Chief 
Justice Taft, with whom concurred Justice Brandeis, rendered an 
opinion of doubt. Referring to the paragraph quoted above, Chief 
Justice Taft says: “If this means that, where it clearly appears 
that there is no substantial evidence to support additional findings 
necessary to justify the order of the commission complained of, 
the court need not remand the case for further findings, I concur 
in it. It is because it may bear the construction that the court 
has discretion to sum up the evidence pro and con on issues un- 
decided by the commission, and make itself the fact finding body 
that I venture with deference to question its wisdom and correctness. 
I agree that, in the further discussion of the evidence, the reasoning 
of the opinion of the court would seem to justify the view that 
it does not find in the evidence sufficient to support additional 
findings by the commission justifying its order. I only register 
this doubt because I think it of high importance that we should 
scrupulously comply with the evident intention of Congress that the 
Federal Trade Commission be made the fact finding body and that 
the court should in its rulings preserve the board’s character as such, 
and not interject its view of the facts where there is any conflict 
in the evidence.” 

A somewhat more restricted view than that taken by the two 
courts in the Curtis case regarding the power of the courts to re- 
view proceedings before the commission, was set forth by the court 
of appeals in the Western Sugar Refining case.”° Here the court 
said: “ Our inquiry is limited by the statute to the question 
whether there is testimony in the record supporting the findings 
and conclusions of the commission, and to questions of law.” Again 
the court said: “They contend that the company continued after 
January 2, 1918, to have such characteristics of a buyers’ exchange 





“The italics are ours. 
“Western Sugar Refining Co. v. Federal Trade Commission (1921) 275 Fed. 725. 














296 WISCONSIN LAW REVIEW 


for retail dealers that respondents were justified, acting separately 
and individually, in believing that the company was not a wholesale 
dealer in the sense in which that term is generally understood. If 
the finding of the commission upon this issue is supported by legal 
testimony, it is by the statute made conclusive, and we can go no 
further in this review.” 


In the Royal Baking Powder case’ we find the following ex- 
pression by the court: “The transcript of record which in this 
case has been filed in this court contains voluminous findings made 
by the commission covering twenty printed pages. These findings 
seem to us to be supported by the testimony, and they are therefore 
to be accepted and treated as conclusive.” Again the court said: 
“As this court is satisfied, upon a careful examination of the trans- 
cript, that the findings are amply justified by the evidence, the 
sole question left for us to determine is whether the order is one 
within the jurisdiction of the commission and therefore valid.” 


It is a general rule, well-established, that if the findings of fact 
by an administrative agency are to be final, such findings must be 
based upon some kind of evidence or testimony. They are not 
conclusive if arbitrary or unreasonable and without the support 
of evidence. This rule applies without exception so far as the 
Federal Trade Commission is concerned, and as such the courts are 
always free, when a case comes before a court in due course, to ex- 
amine the record to determine whether or not the findings of the 
commission are sustained by evidence.*** In the case against the 
Guarantee Veterinary Co.'** the court said: “We have, therefore, 
examined the transcript of record, which has been filed in this court, 
for the purpose of determining whether the testimony before the 
commission supports the findings. . . . It is enough to say that 
we have read all the testimony the commission had before it, and 
it amply sustains all the findings the commission made.” 


In a number of other cases the courts of appeals have treated 
the findings of the commission with due respect and have held that 
the findings of the commission were supported by evidence and as 





“1Royal Baking Powder Co. v. Federal Trade Commission (1922) 281 Fed. 744. 
1@Heuser v. Federal Trade Commission (1925) 4 F (2d) 632. 
Guaranty Veterinary Co. v. Federal Trade Commission (1922) 285 Fed. 853. 
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such were conclusive upon the courts.'‘* In many cases, however, 
the findings of the commission are meager and unconvincing and 
when cases involving such findings come before the courts for re- 
view, they are considered with less respect. In such cases there is 
a tendency on the part of the courts to restrict within the narrowest 
limits the scope of the clause which declares that the findings of 
the commission as to facts, if supported by testimony, shall be con- 
clusive.*?* 

These cases show that questions of law, including that of the 
interpretations of the meaning of provisions in the statutes, are for 
the courts to decide. Also that it is for the courts to decide when 
a finding of the commission is or is not adequately based upon evi- 
dence. The result, at least under the earlier cases decided by the 
courts, is that practically all that is left to the commission to de- 
termine conclusively are mere questions of physical fact and even 
as to findings involving chiefly such questions, the courts in some 
cases have felt free to go back of the findings of the commission 
to see what conclusions could reasonably be drawn from the testi- 
mony and if in their judgment the commission has erred, the courts 
are apt to conclude that the findings are not supported by the evi- 
dence. 

On the more recent cases, however, there appears a tendency 
on the part of the courts to give more weight to the findings of 
the commission. In Moir v. Federal Trade Commission™® the 
court quoted with approval from the opinion of doubt of Chief Jus- 





™4Western Meat Co. v. Federal Trade Commission (1924) 1 F (2d) 95; Fox Film 
Corporation v. Federal Trade Commission (1924) 296 Fed. 353; Southern Hard- 
ware Jobbers Assn. v. Federal Trade Commission (1923) 290 Fed. 773; Juvenile 
Shoe Co. v. Federal Trade Commission (1923) 289 Fed. 57. In the last case part 
of the commission’s order was vacated and part of it was modified and affirmed. 
Wholesale Grocers’ Assn. v. Federal Trade Commission (1922) 277 Fed. 657; Fed- 
eral Trade Commission vy. Winsted Hosiery Co. (1922) 258 U. S. 483, 42 S. Ct. 
384, 66 L. Ed. 729; Hills Bros. v. Federal Trade Commission (1926) 9 F (2d) 481; 
Proctor & Gamble Co. v. Federal Trade Commission (1926) 11 F (2d) 47; Arkan- 
sas Wholesale Grocers’ Assn. v. Federal Trade Commission (1927) 18 F (2d) 886. 

u54luminum Co. of Am. v. Federal Trade Commission (1924) 299 Fed. 361; 
Menen Co. v. Federal Trade Commission (1923) 288 Fed. 774; Juvenile Shoe Co. 
v. Federal Trade Commission (1923) 289 Fed. 57; Pearsall Butter Co. v. Federal 
Trade Commission (1923) 292 Fed. 720; John Bene & Sons v. Federal Trade Com- 
mission (1924) 299 Fed. 468; Pacific States Paper Assn. v. Federal Trade Com- 
mission (1925) 4 F (2d) 457; Federal Trade Commission v. Sinclair Refining Co. 
276 Fed. 686; Standard Oil Co. v. Federal Trade Commission (1922) 282 Fed. 81; 
Standard Oil Co. v. Federal Trade Commission (1921) 273 Fed. 478; National Bis- 
cuit Co. v. Federal Trade Commission (1924) 299 Fed. 733. 

16(1926) 12 F (2d) 22. 
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tice Taft in the Curtis case to the effect that the character of the 
commission should be preserved as the fact finding body and that the 
court should not interject its view where there is any conflict in the 
evidence. 

It was likewise held in Hills Bros. v. Federal Trade Commission" 
and in Arkansas Wholesale Grocers’ Assn. v. Federal Trade Com- 
mission™® that the courts in this connection should confine them- 
selves to the question whether the findings were supported by any 
substantial evidence and that beyond this, they should not weigh 
the evidence or review the findings of fact found by the com- 
mission. 


(a) Nature of evidence that is admissible 


Due process does not require a rigid adherence by an adminis- 
trative body to the technical rules regarding admission of evidence 
which we find in court trials. The commission can consider the 
source of the testimony as well as its import, and can give it greater 
or less weight according to its reliability. For these and other 
reasons, it enjoys a fair amount of freedom as to the evidence ad- 
missible.*?® 

In Bene & Sons v. Federal Trade Commission}*° the court said: 
“We must inquire whether the commission’s findings of fact are 
supported by evidence, and this inquiry includes an ascertainment of 
what kind of evdence, or evidence so-called, the fact-findings rest 
upon. If by evidence is meant testimonial matter legally competent, 
relevant, pertinent, and material, this record contains very little of 
that kind.” 

In this case an attempt was made to show that one Proper had 
suffered a diminution of sales due to the respondent’s conduct. On 
trial before the examiner a witness Miss K. was asked, “What are 
daxal and peroxide used for?” The witness was allowed to answer 
the question in spite of objection. In referring to this the court 
said: “How competent this witness was to answer this question over 





111(1926) 9 F (2d) 481. 

48(1927) 18 F (2d) 866. 

“Hills Bros v. Federal Trade Comission (1926) 9 F( 2d) 481. On this question 
Mr. Henderson says: “So far as I have been able to find, the commission itself 
has never refused to give effect to testimony on the ground that it is technically 
incompetent, nor have questions of the law of evidence played any part in the 
cases on appeal.” Henderson, Feperat TrapeE CoMMISSION, p. 64. 

120(1924) 299 Fed. 468. 
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due objection is perhaps suggested by the fact that her usual and 
regular occupation was running a beauty parlor.” 

In referring to the testimony given by Miss K. and to some opin- 
ion testimony given by some chemists, the court further said: “The 
questions suggested by the foregoing references are whether the 
commission, in its investigations, is restricted to the taking of 
legally competent and relevant testimony. We incline to think that 
it is not by the statute, and, having regard to the exigencies of 
administrative law, that it should not be so restricted. We are of 
opinion that evidence or testimony, even though legally incompetent, 
if of the kind that usually affects fair-minded men in the conduct of 
their daily and more important affairs, should be received and con- 
sidered, but it should be fairly done. e 

After having reviewed some of the evidence in this case, however, 
the court said: “We cannot think that such testimony as this affords 
a foundation, either legal or reasonable, for the finding.” After 
demonstrating the “infirmity” of some of the matter introduced as 
evidence, the court reversed the order of the commission, not on the 
ground of the “infirmity” of the evidence, however, but because 
of lack of a public interest. 

Although the question as to the kind of evidence that should or 
should not be admitted, and the competency of a witness is ulti- 
mately for the courts to pass upon in the absence of other sub- 
stantial evidence, it seems that the credibility of testimony is for 
the commission.***_ The case of Arkansas Wholesale Grocers’ Assn. 
v. Federal Trade Commission.’** indicates a tendency on the part of 
the courts in recent cases not to review the commission’s findings of 
facts or their decision on competent testimony except where clearly 
necessary. In this case the court said: “Error is assigned because 
of alleged incompetent testimony at the hearings. This assignment 
cannot be entertained provided there is any substantial competent 
testimony to support the findings. . . . ‘Findings and order of 
the commission may not be rejected as evidence because of any 
errors in its procedure not amounting to a denial of the right to 
a fair hearing, so long as the essential facts are based on substan- 
tial evidence. . . . The commission is not to be regarded as 





Wholesale Grocers’ Assn v. Federal Trade Commission (1922) 277 Fed. 657; 
also, Chamber of Commerce vy. Federal Trade Commission (1922) 280 Fed. 45. 
#22(1927) 18 F (2d) 866. 
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having acted arbitrarily, nor may its findings and order be rejected 
as wanting in support, simply because the hearsay evidence was con- 
sidered with the rest.’ ” 


Vill. FINALITY OF THE FINDINGS OF THE FEDERAL TRADE 
COMMISSION COMPARED WITH THOSE OF THE 
INTERSTATE COMMERCE COMMISSION 

In comparing the findings of the Interstate Commerce Commis- 
sion with those of the Federal Trade Commission we find that the 
courts give more weight and more respect to the findings of the 
former. Although this is more evident in the earlier cases involv- 
ing review of decisions of the Federal Trade Commission, it is 
also apparent in later cases decided by the courts. The reasons for 
this are to be found both in the statutes and in the attitude of the 
courts. 

In the case of the Interstate Commerce Commission, the Supreme 
Court, with but slight aid from the text of the law, has created, 
in a series of cases, a category of administrative questions upon 
which it will refuse to substitute its judgment for that of the com- 
mission, and into which the courts may not inquire until the com- 
mission has made its ruling. Up to this time there has been no 
such category of administrative questions created by the courts 
so far as the Federal Trade Commission is concerned. In some cases 
the courts have held that the findings of the Federal Trade Com- 
mission were not supported by evidence, while in other cases the 
courts have relied upon other facts revealed by the record, upon 
which no findings were made by the commission. This does not 
imply that the findings of the Interstate Commerce Commission 
are always affirmed and those of the Federal Trade Commission 
generally set aside, but as stated, more weight is given by the judi- 
ciary to findings of the Interstate Commerce Commission. 

In Chamber of Commerce v. Federal Trade Commission'** the 
court said: “Full provision for review is made, confined, of course, 
to the limited right of courts to review administrative or legislative 
acts.” And in comparing the powers of the Interstate Commerce 
Commission with those of the Federal Trade Commission, the court 
said: “The powers conferred upon this commission (F. T. C.) are 
similar to those conferred upon the Interstate Commerce Commission, 





¥3(1922) 280 Fed. 45. 
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with the exception that the powers of the latter are more pro- 
nounced and potential. In all cases where Congress had lodged in 
administrative officers or boards power to find facts and make 
orders, such findings and orders are conclusive when supported by 
substantial legal evidence. The courts will not consider with nicety 
the weight of such evidence.” 


CONCLUSION 


The Federal Trade Commission has been in existence for thirteen 
years. During this period, and especially during the latter part 
thereof, it has become an important administrative tribunal and an 
essential part of our governmental machinery. It has performed 
important work in restraining violations of the anti-trust acts. 
This is especially noticeable in the prevention of fraud, by means 
of discouraging misbranding and other unfair advertisements, and 
in bringing about the discontinuance of practices that tend to les- 
sen competition or to create a monopoly, or both. 

The commission spent the first years of its existence largely in 
finding itself. In doing this it had considerable difficulty and fre- 
quently exceeded its authority. This resulted in much criticism 
by the parties concerned and by the public, and many of its orders 
were set aside on review. This was to be expected considering the 
general provisions of the anti-trust acts and the wide scope of the 
commission’s field. 

During the latter part of its existence, however, the commission 
has been more successful in confining itself within its jurisdiction 
as staked out by Congress, by itself, and by the courts. The result 
is that its work has become more valuable of late and its orders and 
other decisions are given more weight by the courts. 

An outstanding reason for the inconclusiveness of the commis- 
sion’s orders in many cases is the inadequacy of its findings and 
its methods of handing down decisions. In order that progress may 
be made along this line, and that the trades and the public generally 
may know, or may be given a fair opportunity of determining their 
rights under the anti-trust acts, it is essential that the Federal 
Trade Commission should adopt a method of rendering, recording, 
and publishing its decisions in the form of opinions with adequate 
supporting reasons, somewhat similar to that of the courts or of 
the Interstate Commerce Commission. 
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There were undoubtedly valid reasons why the commission in its 
formative stage should not bind itself by lengthy opinions. But 
if so, that is no longer the case. The process before the commission 
is at least fairly adequate. The commission is a competent tribunal 
“skilled in the facts and the law relating to business practices.” 
Furthermore, there are extensive opportunities for judicial review 
of its decisions. If, in addition, the commission would publish 
opinions with its decision, they would be valuable precedents for the 
commission and its employees, as well as for the courts, for the 
trades concerned, and for the public generally. Furthermore, 
they would be an important factor, if carefully drawn, in 
making more of the commission’s findings and decisions conclu- 
sive, and would thereby tend to diminish the need for judicial 
review, with the resulting congestion in the courts and the expense 
to the parties. This again would increase the respect for the 
commission, both with the courts and the public. 


Drake University A. M. TOLLerson. 








WISCONSIN STATE BAR ASSOCIATION MEETING 


The 34th meeting of the State Bar Association of Wisconsin, 
held in the 49th year of its organization, took place at Green Bay, 
Wisconsin, June 22d to 24th. It was probably the most enthusiastic 
and best attended meeting in the history of the Association. Every 
detail of the local arrangements was worked out to a nicety by the 
local committee. Mr. Eben R. Minahan took charge of the local 
arrangements and to him and to the local committee that worked 
with him should go great credit for the splendid manner in which 
such arrangements were planned and carried out. 

The reports of the officers and committees showed an increase 
of membership to between 1400 and 1500, or approximately 75% of 
the entire bar of the state. 

President Rosenberry, in his annual address, emphasized the im- 
portance of maintaining ethical standards of the bar and of or- 
ganization in order to accomplish its purposes. “We must build up 
a feeling of professional solidarity, a unit of interests,” he said. 
“We need not sacrifice our individuality as lawyers in order to unite 
our common interests in an aggressive and effective organization.” 
As one of the means of accomplishing this he suggested publication 
of an Association bulletin or journal. He also urged the participa- 
tion of the bar as a whole in public affairs and suggested that the 
Association should pledge support to an amendment to the State 
Constitution increasing pay of legislators to a reasonable sum and 
to continue that support until the amendment is accomplished. He 
also recommended that the Association tender the services of a 
committee to co-operate with a citizen’s committee that is making 
a study of the laws relating to the care of defective, delinquent and 
abandoned children. Judge Rosenberry believes that the lawyer who 
adopts up-to-date office methods cannot for that reason be charged 
with commercialism; that the age is one of transition from an agri- 
cultural to a commercial nation, and that the lawyer must meet this 
situation. 

He made the further important suggestion to the effect that the 
difficulty of determining moral qualification of a candidate for the 
bar at the beginning of his career might possibly be solved by per- 
mitting such candidate to practice for a five-year probational period 
and that an absolute license to practice be not granted until the end 
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of that term and then not at all unless he has conducted himself 
worthily in the practice of his profession. 

The President’s address was followed by a paper by Mr. William 
G. Rice, of the University of Wisconsin, upon the “Origin, Limita- 
tions and Extent of the Pardoning Power.” Mr. Rice’s paper in- 
dicated that he had given thorough study to this subject, particularly 
with reference to the recent history of the pardoning policy in 
Wisconsin. 

Mr. Gilbert H. Montague, of New York, addressed the Associa- 
tion on Wednesday evening upon the subject of “Price Fixing, Law- 
ful and Unlawful.” He traced the decisions of the United States 
Supreme Court from the beginning down to the present time upon 
this subject, particularly with reference to its interpretation of the 
Sherman Anti-Trust law and the policies followed by the Federal 
Trade Commission. He concluded that the consequence of the 
recent Supreme Court decisions is that price fixing agreements and 
combinations are outlawed even though the prices fixed by them 
may be reasonable. If the jury, court or Federal Trade Commis- 
sion finds any evidence tending to show that such price fixing is the 
result of an agreement or combination, this conclusion cannot and 
will not be overthrown by the Supreme Court. The paper was 
discussed by Mr. Harry L. Butler, of Madison, who drew several 
comparisons with reference to the Wisconsin Department of Markets 
which he declared frequently had exceeded the boundaries set by 
the Federal Trade Commission in price fixing. The discussion was 
further ably continued with Mr. Louis Quarles, of Milwaukee. 

Thursday morning was given over to two round-table discussions, 
one presided over by Circuit Judge A. H. Reid, of Wausau. The 
subjects of the discussion were: 1. Whether the constitutional pro- 
tection of accused persons from compulsory self-incrimination on 
witness stand should be repealed; 2. Whether it should be changed 
so as to permit persons accused of crime to be subjected to adverse 
examination, and penalties provided for the administration of third 
degree methods. Another cognate question was whether a presiding 
judge at a jury trial should be permitted to comment upon the weight 
and credibility of evidence, and whether failure of accused to testify 
in criminal trials should be commented upon by court and counsel. 
Messrs. Frank H. Hoyt and Francis E. McGovern, of Milwaukee, 
and Judges R. S. Cowie, of La Crosse, and Edgar V. Werner, of 
Shawano, led the discussions upon the foregoing subjects. 
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The other round-table discussion, presided over by Louis A. 
Lecher, of Milwaukee, took up the subjects of whether Wisconsin 
laws unfairly discriminate against Wisconsin corporations, with ref- 
erence (a) to general incorporations; (b) as to taxation. The af- 
firmative of these subjects was maintained by A. L. Nash, of Mani- 
towoc, while Hon. Charles D. Rosa, a member of the Wisconsin 
Tax Commission, Madison, ably defended the Wisconsin laws 
upon this subject. 

Both of these round-table discussions were well attended and 
created much interest. 

At the noon luncheon at Hotel Northland on Thursday, Moses 
Hooper, ninety-three year old nestor of the Wisconsin bar, re- 
viewed in an interesting manner the secession proclivities of the 
Wisconsin legislature just before the Civil War and the creditable 
influence against such tendency exercised by Timothy O. Howe, who 
sacrificed his opportunity to be elected governor of the state be- 
cause he would not accede to popular opinion with regard to state’s 
rights. Mr. Hooper was followed by W. L. Evans, of the Green 
Bay bar, who gave an exceedingly interesting, and at many points 
humorous, review of incidents of the early bench and bar of Wis- 
consin, with particular reference to the Green Bay locality where 
the first Wisconsin court was held, this vicinity being pecul- 
iarly rich in territorial legal history. 

The principal address of the afternoon was that of Henry M. 
Bates, Dean of the University of Michigan Law School, whose 
subject was “Litigation and the Courts.” This subject was treated 
by Dean Bates in an interesting and scholarly manner. 

Other subjects taken up at this meeting were “Extraterritorial 
Taxation From the Standpoint of Both Taxpayer and the State” by 
E. J. Dempsey, of Oshkosh, and F. E. Bump, of Madison; also the 
“Present Status of the Ruling Making Power in Wisconsin” which 
was ably treated by Wm. E. Fisher, of Stevens Point, this being 
followed by interesting discussions by Frank T. Boesel, of Milwau- 
kee and Walter C. Owen, of Madison. 

Reports of the Committees occupied the remainder of the after- 
noon and the next afternoon. 

It was announced that Madison had been chosen as the place for 
holding the 1928 annual meeting, for which a special program will 
be prepared to fittingly celebrate the 50th anniversary of the or- 
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ganization of the Association, which is one of the oldest in the 
United States. 

On Thursday evening there was tendered at the Hotel Beaumont, 
a splendid banquet, which was presided over by A. McComb, presi- 
dent of the Brown County Bar Association, Prof. W. C. Hewitt, 
of Oshkosh was the speaker of the evening, his subject being “Humor 
of the Bench and Bar.” 

Friday afternoon was given over to recreation. The following 
officers were elected for the ensuing year: 


Frank T. Boesel, Caswell Block, Milwaukee, President. 

Gilson G. Glasier, Madison, Secretary and Treasurer. 

Fulton Thompson, Racine, Vice-president, 1st Circuit. 

Wm. A. Kaumheimer, Milwaukee, Vice-president, 2nd Circuit. 
H. A. Gruenewald, Oshkosh, Vice-president, 3rd Circuit. 

A. L. Nash, Manitowoc, Vice-president, 4th Circuit. 

R. M. Orchard, Lancaster, Vice-president, 5th Circuit. 

C. W. Graves, Viroqua, Vice-president, 6th Circuit. 

J. R. Pfiffner, Stevens Point, Vice-president, 7th Circuit. 

N. O. Varnum, Hudson, Vice-president, 8th Circuit. 

E. E. Brossard, Madison, Vice-president, 9th Circuit. 

John H. Morgan, Appleton, Vice-president, 10th Circuit. 
John Sprowls, Superior, Vice-president, 11th Circuit. 

George G. Geffs, Janesville, Vice-president, 12th Circuit. 
Henry Lockney, Waukesha, Vice-president, 13th Circuit. 

E. R. Minahan, Green Bay, Vice-president, 14th Circuit. 

John J. Fisher, Bayfield, Vice-president, 15th Circuit. 

F. J. Smith, Merrill, Vice-president, 16th Circuit. 

Eli S. Jedney, Black River Falls, Vice-president, 17th Circuit. 
Harlan B. Rogers, Portage, Vice-president, 18th Circuit. 
Bailey E. Ramsdell, Eau Claire, Vice-president, 19th Circuit. 
Allen V. Classen, Oconto, Vice-president, 20th Circuit. 

F. R. Bentley, Madison, Chairman of Judicial Committee. 

H. S. Richards, Chairman of Qualifications for the Bar Committee. 


Except as above stated, the officers of the Association remain the 
same as last year. 


GiLson G. GLASIER. 
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JURISDICTION OVER NONRESIDENT Mortorists.—In Hess v. Pawloski, ——U. 
Ss, —, 47 S. Ct. Rep. 632, 71 L. Ed. 698, affirming Pawloski v. Hess, 253 
Mass. 478, 149 N. E. 122, the constitutionality of the Massachusetts statute 
(Ch. 90, Gen. Laws of Mass., as amended by Stat. 1923, ch. 431, sec. 2) 
providing for service of process on a nonresident motorist by delivery of a 
copy of such process to the registrar of the state or his successor, and by 
mailing a copy by registered mail to the defendant, was upheld by the Su- 
preme Court of the United States. This sustains the Supreme Judicial 
Court of Massachusetts in the result reached in Pawloski v. Hess, 250 Mass. 
22, 144 N. E. 760, 35 A. L. R. 945, where the statute was challenged for 
the first time in the Massachusetts courts. 

The court, through Mr. Justice Butler, relied on Kane v. New Jersey, 
242 U. S. 160, 37 S. Ct. Rep. 30, 61 L. Ed. 222 which held that in advance 
of the operation of a motor vehicle on its highway by a nonresident, the state 
might require him to appoint one of its officials as its agent on whom process 
could be served in proceedings growing out of such use, and said, “That 
case recognizes the power of the state to exclude a nonresident until the 
formal appointment is made. And, having the power so to exclude, the state 
may declare that the use of the highway by the nonresident is the equivalent 
of the appointment of the registrar as agent on whom process may be served. 

The difference between the formal and implied appointment is not 
substantial, so far as concerns the application of the due process clause of 
the Fourtenth Amendment.” 

Thus it would seem that the present Wisconsin statute (sec. 85.15 subsec- 
tion (3), Wis. St. 1925), sustained by the Supreme Court of Wisconsin in 
State v. Belden, Wis. ——, 211 N. W. 916, annotated in 4 Wisconsin Law 
Review, 189, does not violate the due process clause, and would be upheld 
by the Supreme Court of the United States, unless, as has been argued, the 
method of notification provided by the Wisconsin statute be held insufficient, 
or the time within which a defendant has to answer too short. 

R. Worth VAuGHAN. 
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Lasor LAw—PICKETING BY STRIKERS; INTIMIDATION; TO WHOM APPEALS 
May se Mape.—The purpose of this note is to present a cross section of 
the law of picketing as it exists today: (1) where it is illegal by common or 
statutory law; (2) what is lawful persuasion, (a) when used to dissuade 
labor, and (b) when used to dissuade patronage; (3) the effect of groups 
and parades; and (4) the extent of injunctive relief with reference to past 
illegal conduct. 


I. Wuere PIcKETING 1s ILLEGAL 


California, Michigan, Washington and probably Illinois and Iowa hold 
picketing illegal at common law. These states take the view that there can 
be no such thing as peaceful picketing. Pierce v. Stablemen’s Union, 156 
Cal. 70, 13 Ann. Cas. 54, 14 L. R. A. (N. S.) 1018, 103, Pac. 324; Beck v. 
Teamsters’ Union, 118 Mich. 497, 42 L. R. A. (N. S.) 407, 74 Am. St. Rep. 
421, 77 N. E. 13; Schwarts v. Cigar Makers’ Union, 219 Mich. 589, 189 N. 
W. 55; Danz v. A. F. of Musicians, 133 Wash. 186, 233 Pac. 630. The at- 
titude of these states is forcefully expressed in Atchison, etc. Railway v. Gee, 
139 Fed. 582, where it is said that “there can be no such thing as peaceful 
picketing any more than there can be peaceful mobbing, lawful lynching, 
or chaste vulgarity.” Their definition of picketing is “acts of a body of men 
belonging to a trade union sent to watch and annoy men working in a shop 
against which a strike is in progress.” Beck v. Teamsters’ Union, supra. 

Iowa in the case of Ellis v. Barbers’ Union, 194 Iowa 1179, 191 N. W. 111, 
strongly intimates that it is of the same view, citing Illinois, California and 
Washington precedents. 

The Illinois court of last resort has in the past consistently maintained 
that picketing is unlawful. Its last decision to this effect is Lyons & Healy 
v. The Piano Workers’ Union, 289 Ill. 176, 124 N. E. 443, handed down in 
1919. But in June 1925, the Illinois legislature passed a statute, Laws of 
Illinois, 1925, page 378; Ill. R. St. 1925, chapter 48, section 2a, which spe- 
cifically forbids the judiciary from granting injunctions in cases involving 
purely persuasive picketing. To date this law remains unconstrued. It is 
possible that this legislation may abrogate the common-law conception of 
picketing; but in view of the court’s past position, it is more probable, that 
the statute will be declared unconstitutional for the reason that it attempts 
to make lawful that which the court deems inherently unlawful. 


Only three states prohibit picketing by statute. They are Alabama, Laws of 
1921, section 3448 (Laws of 1907, section 6395), construed by Hardie-Tynes 
Mfg. Co. v. Cruise, 189 Ala. 66, 66 So. 657; Kansas Rev. St. of 1923, ch. 44, 
section 617 (part of Kansas Industrial Court act which is applicable to busi- 
nesses charged with a public interest) ; State v. Personett, 114 Kans. 680, 220 
Pac. 520; and Colorado, Compiled Laws of Colorado, 1921, ch. 74, section 
4162. This statute reads, “It shall be unlawful for any person or persons to 
loiter about or patrol the streets, alleys, highways, trails, or places of busi- 
ness for the purpose of influencing or inducing others not to trade, buy from, 
sell to, work for. - 
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Several state courts have interpreted anti-loitering ordinances as including 
peaceful persuasion within their scope of operation. Thomas v. Indianapolis 
(1924), 195 Ind. 440, 145 N. E. 550, 35 A. L. R. 1194; Ex Parte Stunt, 82 
Tex. Crim. App. 183, 198 S. W. 967, L. R. A. 1918C 277; Hall v. Johnson, 
87 Ore. 21, 169 Pac. 515. Opposed to these decisions are St. Louis v. Gloner, 
210 Mo. 502; 109 S. W. 30; Ex Parte Sweitzer (1917), 13 Okl. Crim. App. 
154, 162 Pac. 1134. In the last case an ordinance forbidding loitering on the 
public streets, was interpreted as not applying to peaceful picketing; and 
in the former case an ordinance which forbade standing and loafing on the 
public streets, was held unconstitutional as an infringement of personal liberty. 
The defendant in this case had been arrested for using the streets to persuade 
employes to go on strike. 


Il. Wat Constitutes PEACEFUL PICKETING 
A. Picketing to Dissuade Labor 


Exclusive of the six or possibly eight state courts which view all picketing 
as unlawful, the remaining state courts agree that persuasive picketing di- 
rected against employes or prospective employes (if it does not involve tres- 
pass, misrepresentation or inducing breach of contract), is unlawful; and 
that coercive, intimidating and violent picketing is unlawful. Goldfield Mines 
v. Goldfield Miners’ Union, 159 Fed. 500, 521; National Woolen Mills v. 
Tailors’ Union (1926), W. Va. ——, 131 S. E. 357. The definition of 
lawful picketing is commonly accepted as such that appeals to the reason, 
judgment or sentiment, and leaves the mind free to respond of its own volition. 
McMichael! v. Atlanta Envelope Co., 151 Ga. 776; 108 S. E. 226. The law is 
simple enough. The difficulty lies in its application to the question when 
has picketing passed the stage of persuasion, and when has it reached the 
stage of coercion and intimidation. Thus the word “scab” when addressed 
to workmen has been held to be vulgar and coarse; but not unlawful, inas- 
much as it embraced no thought of violence and no threat or menace. Mc- 
Michael v. Atlantic Envelope Co., supra; Wood Machine Co. v. Tooney, 186 
N. Y. S. 95. Other decisions declare the term “scab” when addressed to 
workmen is an epithet which is both insulting and intimidating. Michaels v. 
Hillman, 183 N. Y. S. 195; Jones v. Van Winkle Machine Works, 131 Ga. 
336, 17 L. R. A. (N. S.) 848, 852, 127 Am. St. R. 235, 62 S. E. 236. There 
are perhaps two reasons for this confusion, or apparent confusion. First, 
decisions on the law of picketing are so comparatively recent and so rela- 
tively few, that well-developed principles have not been mapped out as yet. 
Without adequate guides to go by, the courts of last resort find themselves on 
an uncharted sea. As more precedents arise, this source of confusion will 
grow less. Secondly, it is often true that what may appear to be conflicting in 
print, may not be so at all in reality. For example, it is very possible that the 
word “scab” be used merely descriptively in one case and menacingly in an- 
other; and yet in cold ink the term “scab” appears to have but a single 
connotation. Is it any wonder that trial courts knowing the circumstances of 
each case will hand dewn decisions in apparent conflict with each other? 
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It is generally lawful to picket upon the premises of the shop against 
which a strike is in operation for the purpose of dissuading labor, provided 
the number of pickets is not so great as to clothe it with a menacing char- 
acter. American Steel Foundries v. The Tri-City Trades Council, 257 U. S. 
184, 42 Sup. Ct. Rep. 72, 27 A. L. R. 360, 66 L. Ed. 189. Great Northern 
Railway v Brosseau, 286 Fed. 414. In the former case the United States Su- 
preme Court declared it lawful for one man to picket at each entrance of 
the plant, and in the latter case a federal court permitted three pickets to stand 
at each door. 

The use of persistent argument upon unwilling listeners was banned by the 
Supreme Court in the American Steel Foundries case, for the reason that 
steady irritation overcame the men with fear and mental restraint. The pick- 
ets in this case formed long lines on each side of the walk, causing the work- 
men to walk the gauntlet amidst a persistent stream of unwelcome argument. 
Of this view is Segenfield v. Friedman, 193 N. Y. S. 128. 

When picketing, though directed against workmen of a company against 
which a lawful strike exists, is essentially an act of hostility to the health of 
the general public, it is forbidden. Gottlieb v. Matckin, 191 N. Y. S. 777, 117 
Misc. Rep. 128. In this case labor was dissuaded from delivering milk to 
the public. The court held that the delivery “is so vital to the preservation 
of the public health, and especially the health of invalids and children, that 
any attempt to interfere therewith must be regarded as hostile to the public.” 
The consideration that it is justly directed against a private employer is 
immaterial ; it is secondary to that of the public welfare. 


B. Picketing to Persuade Patronage 


Theoretically there should be no distinction between picketing to dissuade 
labor and picketing to dissuade patronage. In both instances the law as 
laid down in McMichael y. Atlanta Envelope Co., supra, should control. It 
must appeal solely to the judgment or sentiment; it must leave the mind free 
to act of its own volition. But when applied to dissuasion of patronage, this 
general principle is either variously enforced, or entirely ignored. Some 
courts hold that all appeals to the public wherever made are lawful. An- 
other view is that persuasion of prospective customers immediately in front 
of the picketed premises is unlawful, but lawful if carried on at a short 
distance from the premises. While, several cases hold that all dissuasion of 
patronage is unlawful. 

According to the first view, appeals which go no farther than to inform 
the public that a particular party is deemed unfair to organized labor, are 
lawful. Ex Parte Heffron, 179 Mo. App. 630, 162 S. W. 652. In Theatres 
v. Basson, 215 N. Y. S. 157, it was held lawful (one of few cases which 
hold picketing lawful in the absence of a strike) to parade back and forth 
in front of the theatre with the banner, “This theatre does not employ 
motion picture operators affiliated with the A. F. of L.” In Empire Theatre 
v. Cloke, 53 Mont. 183, 163 Pac. 107, the pickets stood in front of the theatre 
carrying a banner declaring the theatre as “unfair.” It was contended that 
this was a threat of hostility to patrons. The court agreed that it was such 
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a threat or notice. But inasmuch as people have the right to be unfriendly, 
threats to be unfriendly are no legal wrong. The phrase “unfair to or- 
ganized labor” was likewise allowed in Robison v. Hotel Employees’ Union, 
35 Ida. 418, 207 Pac. 132. The court there said that the term but had the 
technical meaning that the employer refused to comply with conditions upon 
which the union men would consent to remain in his employ. But in this 
case the use of the language, “This house is unfair and wil! be unfair to you” 
was held illegal on the ground of deception, as implying that it was dishonest 
in dealing with its customers. When pickets not only advise the public con- 
cerning the economic dispute, but push, block and jeer to boot, such picketing 
loses the robes of lawful persuasion and takes on the garb of unlawful in- 
timidation. Walton Lunch Co. v. Kearney, 236 Mass. 310, 128 N. E. 429. 

According to the second view picketing to dissuade patronage may be 
lawful, but such picketing is forbidden immediately in front of the place of 
business. Stathakis v. Union, 135 Ark. 86, 205 S. W. 450, 6 A. L. R. 894. To 
be lawful, the Arkansas court held, it must be carried on at some distance 
from the premises, and the reason given was that picketing immediately on the 
business frontage gives prospective patrons no opportunity for reflection. 
“One must choose between defying the picket and acceding to his appeal so 
that interference (presumably unlawful) necessarily results to the business 
there being conducted.” The decision permitted the pickets to ply their 
activities at a short distance from the complainant’s premises in this way 
allowing the prospective customer a fair opportunity for reflection. The 
Supreme Court of Idaho in Robison v. Hotel Employees’ Union, supra, 
reached a similar conclusion. The defendants pleaded the right to acquaint 
the public with their grievances, and to appeal to it for its support where 
such support would reach the greatest number of the interested public—in 
front of the place of business. But the court denies this plea. 

Two recent cases altogether deny the right of labor to dissuade patronage. 
Ellis v. Barbars’ Union, supra, and Grimes v. Durnin et al, 80 N. H. 145, 114 
A. 273. In the former case two barber employes went on a strike for union 
wages. They were the sole employes of the shop. The Iowa court expressed 
itself thus, “. . . . the conceded purpose of the picketing was to dis- 
suade the customers from going into plaintiff’s shop. The picket not only 
displayed a banner, but did also by word of mouth attempt to dissuade cus- 
tomers from entering.” It goes on to say, “The maintenance of a picket in 
the manner indicated in the record was an unlawful interference with the 
legal rights of the plaintiff. . . . . The concerted action of the officers in 
carrying out these regulations of the union was in legal effect a conspiracy 
to injure the plaintiff in his business and to deprive from him of his lawful 
rights, and to coerce and intimidate him to submission to the demands of the 
union.” In the New Hampshire case the picket stood in front of the plain- 
tiff’s business calling out, “in a loud voice, ‘Strike on at Grimes’ Lunch; 
unfair to organized labor; this restaurant on strike. .”” There was 
no evidence introduced that these words instilled fear into prospective patrons. 
The court found, “the picketing reduced the patronage more than half in one 
of the restaurants, and in the other about a third.” The court then con- 
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cluded that because “they were endeavoring to prevent not only members of 
organized labor, but others from patronizing the restaurants, and because 
their real intention was to win the strike regardless of the effect upon the 
plaintiff's business,” that therefore the “defendants unreasonably interfered 
with the lawful business of the plaintiffs.” 


III. Tse Errect or Groups AND PARADES 


Group picketing is generally banned though no force, threats, or outward 
coercion be manifested. It is said, “an assemblage of strikers has a potency 
over men of ordinary nerve which far exceeds the limits of lawfulness. The 
mere display of force, though none is actually used is intimidating and is as 
unlawful as violence itself,” O’Neil v. Behanna, 182 Pa. 236; 37 T. 843, 38 
L. R. A. 382, 61 Am. St. Rep. 702. In the American Steel Foundries case, 
supra, the workmen had to run a picket gauntlet of from four to twelve men, 
which was held unlawful. Group picketing was prohibited in Goldfield 
Mines v. Goldfield Miners’ Union, supra, because a simple request backed 
by an array of physical force, though there be no violence or threat of vio- 
lence, is nevertheless intimidating.” Cases to the same effect are Forstmann 
v. Textile Workers of Passaic, ——N. J. Eq——, 133 A. 202, (1926); Keuf- 
fel v. Machine Works, 93 N. J. Eq. 429, 116 A. 9; Jefferson and Indiana 
Coal Co. v. Marks, 287 Pa——, 134 Atl. 430, (1926). In the Keuffel case 
squads of twenty to fifty men were forbidden because “they excited their own 
members into excesses of attack and brewed hostility within those pickteed.” 

Parade picketing where carried on by large groups is ill-favored for reasons 
identical to those given against group picketing. Thus in Jefferson and Indiana 
Coal Co. v. Marks, supra, parades of seventy-five to four hundred fifty men 
including a brass band, were declared an unlawful form of picketing. There 
was no evidence of any other acts than the aforesaid. The court said, “The 
parade was not a community affair; it was aimed at the fears rather than 
the judgment of those who desired to work. . . . The spirit of these 
demonstrations is the thing that we look to, not the mere marching on the 
road, nor yet the friendly calis. The parades were not solely for the purpose 
of showing the strength of the strike or asserting its importance, though 
undoubtedly it had that effect. Its personnel and manners engendered in the 
minds of the people against whom it was intended, fear for their personal 
safety, if they continued to resist the demands made. ba 


IV. Tue Scope or InNyunctivE RELIEF tn View or Past ILLEGAL ConpuctT 


Past illegal conduct does not affect injunctive relief uniformly. Some 
courts hold that where illegality has characterized picketing in the past, all 
picketing is thereby tainted, and it is therefore totally forbidden. National 
Woolen Mills v. Tailors’ Union, supra; Goldfield Mines v. Goldfield Miners’ 
Union, supra; Jefferson and Indiana Coal Co. v. Marks, supra. This practice 
is aptly criticized in the dissenting opinion of Keuffel v. Machine Works, 
supra, wherein it is said in effect, that the courts have a tendency to punish 
past illegal conduct by sweeping injunctions which cover peaceful persuasion. 
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The purpose of an injunction is not to punish but to restrain. Hence, there 
is no justification for outlawing orderly picketing. In Iron Moulders’ Union v. 
Allis-Chambers, 166 Fed. 45, 20 L. R. A. (N. S.) 315, the higher court modi- 
fied the trial court’s injunction against all picketing, to one allowing lawful 
persuasion. “As a matter of right,” said the court, “a barrier at the line 
with punishment and damages for having crossed, is all that the plaintiff is 
entitled to.” In line with this view are: Karges Furniture Co. v. Union, 
165 Ind. 189, 2 L. R. A. (N. S.) 788, 75 N. E. 877; American Steel Found- 
ries v. Tri-City Trades Council, supra; Gray v. Building Trades Union, 91 
Minn. 171, 63 L. R. A. 753, 103 Am. St. R. 477, 97 N. W. 663; Empire 
Treatre v. Building Trades Union, 53 Mont. 183, 163 Pac. 107; Great North- 
ern Ry. v. Brosseau, supra. 

Paut L. Moskow1Tz 


LANDLORD AND TENANT—LIABILITY OF TENANT HotpInG Over To SECOND 
LessEE.—Anderson v. Kokomo Rubber Co. —— Ga. ——, 132 S. E. 76, was an 
action for damages for defendant’s failure to surrender the leased premises 
at the end of his term. Plaintiff leased the premises in question from the 
owner subject to a previous lease of a store, part of the premises, to the de- 
fendant. With the permission of the landlord the plaintiff subleased this 
store, possession to be delivered at the termination of the defendant’s lease. 
The defendant although notified of this subsequent lease several months 
before the termination of his own lease, failed to vacate at the termination 
of his lease, and after several demands the plaintiff warned him of the pos- 
sibility of the cancellation of the sublease if possession were not delivered, 
and that the defendant would be looked to to reimburse the plaintiff if, by 
the cancellation, he lost the profit made possible by the favorable sublease. 
The defendant refused to vacate stating he would be liable but for double 
rent. The defendant moved out about a month after the expiration of his 
lease. The plaintiff tried to rent the store but it remained vacant most of 
the period. Plaintiff asked as damages the amount lost by the cancellation of 
his contract of sublease. 

The court of appeal entered judgment for the defendant on the grounds 
that the tenant had only a right of action against his lessor under an implied 
warranty that the landlord will deliver possession at the time for commence- 
ment of the term; that the lessee has but an interesse termim prior to entry; 
that the first tenant holding over only subjected the lessor to an action for 
breach of warranty giving the second lessee no right of action against the hold- 
over tenant. 

It seems strange that this court should have decided as it did, for Section 
4471 of the Georgia Civil Code of 1914 provides “The bare right of posses- 
sion of lands authorizes their recovery by the owner of such right, and also 
damages for the withholding of the right.” The plaintiff in this case, in his 
application to the Supreme Court of Georgia for certiorari, contended that 
the court had misinterpreted this section of the Code. The Supreme Court 
of Georgia agreed, reversed and remanded the case to the court below, where 
judgment was entered for the plaintiff. 
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The supreme court said that under the correct interpretation of the section 
of the code above cited, the plaintiff's right to possession was complete upon 
the termination of the first lease, and since the Statute of Uses this right is 
not dependent upon entry, but that the lessee is entitled to possession as against 
the world. The judgment of the court was based on a right of action ex 
delicto in favor of the plaintiff, the court saying there was an intentional 
wrong and injury done to the plaintiff's property right. 

The Georgia Code of 1914 says that a lease for five years or more is a 
conveyance and hence is an interest in land, and there shall be no implied war- 
ranties. Secs. 3685, 4192-3. This is the probable conclusion to be expected 
from the construction of the similar Wisconsin Statutes for leases of three 
years or more. Secs. 235.02, 235.50. See Shaft v. Carey, 107 Wis. 83 N. W. 
288; Koeber v. Somers, 108 Wis. 497, 52 L. R. A. 512, 84 N. W. 991; and 
Hunter v. Hathaway, 108 Wis. 602, 84 N. W. 996. There being no implied 
warranties to give rise to the lessee’s right to recover against the landlord 
for not delivering possession,. his remedy, if any, must be somewhere else. 
The courts holding the opposite view admit that the lessor’s implied covenant 
of warranty does not extend beyond the date set for the second lessee to go 
into possession, but say that because the landlord would be the best witness 
against the holdover tenant, the action against him should be by the landlord; 
and suggest that the lessee doesn’t contract for a lawsuit, but for possession. 
Sloan v. Hart, 150 N. C. 269, 134 Am. St. Rep. 911, 21 L.R.A. (N.S.) 237, 63 
S. E. 1037 It may be said, however, that if litigation is necessary that is 
unfortunate, but to hold the landlord liable is to impose upon him the burden of 
insuring the lessee against withheld possession, and is more of a burden than 
is justified by an implied warranty The lessee’s entry is delayed whoever sues 
to oust the holdover tenant, and the lessee having planned on having the prem- 
ises is the loser in either case. 

The further contention is that prior to entry the lessee has but an interesse 
termini, a mere right of entry, which will support no action. This is an ap- 
parent relic of the old theory which required entry upon the land to make the 
lease effective, which became unnecessary after the Statute of Uses. It seems 
this latter view leaves the lessee with a remedy only against his lessor who 
must in turn proceed against his own former tenant holding over—rather cir- 
cuitous. That is not proper even if satisfactory for there being no implied 
warranty the lessee has no remedy against his lessor in a situation like this, 
unless the lessor intentionally acts so as to prevent or causes someone else to 
prevent the lessee’s going into possession. 

Tiffany in his work on REAL Property says in vol. I, 2nd. ed., page 117 
that the weight of authority is to allow the lessee to maintain ejectment before 
entry and that he finds it difficult to comprehend the statement that a lessee 

‘has no estate in land before entry, since the Statute of Uses. In 36 Corpus 
Juris 50, it is said “A lease gives a right of possession against the whole world 
including the owner . . . the tenant is entitled to possession as against a 
former tenant whose right expired.” The tenant holding over is a wrong- 
doer and should not the second lessee rightly proceed against him? It is said 
to be the settled construction of covenants for warranty and quiet enjoyment 
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that it is not the landlord’s duty to put the lessee in possession, for the lessee 
is, by the lease, clothed with title and a right to possession. These authorities 
with cases there cited seem to modify the doctrine of an interesse termini 
in that, while it is but an interest in the term conveyed by the lease, it be- 
comes a vested interest in land upon the day the lease is to begin and without 
necessitating an entry. In Taylor’s 8th edition of his LANDLoRD AND TENANT 
(section 176 at page 200) he says the tenant for years has a right to posses- 
sion which “becomes complete on the day fixed for the commencement of the 
term, and when that day arrives, he will be entitled to the possession of the 
premises. . . . If possession is withheld he may maintain an action of 
ejectment against any person, even the lessor, who wrongfully withholds it.” 

That the second lessee be limited to recover against the holdover tenant was 
practically admitted in the pleadings in this case, yet there are still other 
questions to be answered. The court of appeals raised problems which are 
hardly solved by the holding of the supreme court. There are still the 
questions of the extent and nature of the right of the second lessee to re- 
cover against his predecessor holding over. Should he not be limited to the 
remedies of his lessor, even though there be no subrogation to his rights? 
The Georgia Code requires the holdover tenant to remove or be liable for 
double rent. That much the defendant here concedes. Should the plaintiff 
be allowed to recover on the basis of his broken contract with a third person 
wher the defendant is not a party to it? The defendant has nt wilfully 
induced the lessor to break his contract with the intention to damage the 
plaintiff, nor is that contract claimed as the measure of damages. The lower 
court said, no doubt wrongly, that there is no privity of contract or direct 
o' ligation between these parties to sustain the plaintiff’s a:tion :n tort, but 
the supreme court has decided that the plainti? has been damaged, and as a 
direct consequence of the defendant’s wilful though perhaps not malicious 
conduct. The defendant unfairly stayed over in a store h2 had no further 
right to occupy, had notice of the plaintiff's quandary, and had been told to 
move. A nonfeasance under such circumstances may be, as in this case, as 
damaging as any tortious misfeasance. Here is an invasion of a distinct 
property right and the court has allowed the plaintiff to recover in tort the 
amount of the loss on his contract of sublease. But still was the value of 
this contract. less the amount by which he was able to abate it by short 
leases for part of the period the correct measure of damages? 


There are more questions. Had not the plaintiff granted all these rights 
under his lease to his sublessee? Then the defendant might be liable to all 
of a long series of sublessees. It might be limited, however, by the recovery 
of the one who was damaged. In this case the plaintiff was the injured party 
and that he recovered is possibly justified by the fact of its being said that to 
put his sublessee into possession the plaintiff still had a bare right of pos- 
session, Vincent v. Defield, 98 Mich. 84, 56 N. W. 1104, and the plaintiff, not 
having seisin, did not convey this right of possession to the sublessee by the 
lease under the Statute of Uses. 

May it not be suggested that on the theory of a beneficiary contract between 
the plaintiff’s lessor and the first lessee that the plaintiff as beneficiary has 
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assigned any right he may have had to his sublessee by their contract of sub- 
lease? If the benefit has thus vested in the plaintiff’s subtenant should not 


the latter bring the action? 
Jack G. CLARKSON. 


LrasiLity) INsuRANcE—Drrect Liasititry or INsuRER—In Ducomen v. 
Strong, ——Wis. ——, 212 N. W. 289, the plaintiff brought an action against 
the insured and the insurer to recover for injuries to person and damage to 
property sustained in an automobile accident because of the negligence of the 
insured. The insurance company demurred on the ground that the policy 
was one of indemnity only, which imposed no direct liability. The demurrer 
was overruled and the company appealed. 

The policy, reciting that “the insured is insured against actual loss or dam- 
age,” contained the usual provisions,—that the insured give immediate 
notice of loss or of claim against it, that the insurance company is to have 
full control of all actions under the policy, and that the insured reserves no 
right to make or negotiate for settlement. There was no “no action” clause. 

The decision of the lower court was affirmed on the ground that the policy 
was one of insurance against liability. The use of the word “indemnity” in 
the contract was held not to relieve the insurer from the direct liability which 
it assumed when it issued the policy. “The nature of the liability of the 
insurer is to be determined from the entire policy viewed in the light of the 
statutes, not by the consideration of a single word contained in the policy.” 
The statutes referred to are sections 204.30 and 85.25, both enacted in 1925. 
Section 85.25 makes an insurer against liability for automobile accidents 
directly liable in an action by the injured party. The court said, “This sec- 
tion imposed the same liability as if the insurer had incorporated the provi- 
sions of section 85.25 of the statutes into the body of its policy.” Section 
204.30 requires every policy of insurance against personal injury or property 
damage caused by a motor driven vehicle described therein to contain a pro- 
vision that the insolvency or bankruptcy of the insured who is liable for loss 
or damage shall not release the insurer, and where the execution on judgment 
is returned unsatisfied the injured party shall have a right to recover of the 
insurance company the amount of the judgment secured in the action against 
the insured. “This section is not in conflict with section 85.25 of the statutes, 
and does not work an implied repeal of that section. Secion 204.30 was passed 
to meet a special and somewhat unusual situation, such as was presented in 
Glatz vy. General Accident Corporation, 175 Wis. 42, 183 N. W. 683, where the 
one whose negligence caused the injury had become bankrupt after the 
injury and before thie collection of the judgment. This section is limited in 
its application to a single class of cases. It does not apply to cases in which 
the insurance carrier is a party to the negligence action. It was passed 
tc supplement section 85.25 of the statutes and to assure recovery in those 
cases where the bankruptcy of the person guilty of negligence might otherwise 
bar recovery. 

“These two statutes are part of a consistent legislative plan to assure the 
recovery of damages by those injured by the negligent use of motor vehicles 
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: .” It is undoubtedly true that section 85.25 was also passed to 
change the results of the decisions in Glatz v. General Accident Corporation, 
175 Wis. 42, 183 N. W. 683; Stenbom v. Brown-Corliss Engine Co., 137 Wis. 
564, 20 L.R.A. (N. S.) 956, 119 N. W. 308; Eberlein v. Fidelity and Dep. 
Co., 164 Wis. 242, 159 N. W. 553. 

The case of Glatz v. General Accident Corporation, 175 Wis. 42, 183 N. W. 
683, was a garnishment action against the insurer. The plaintiff had re- 
covered judgment against the insured, but, because of bankruptcy, the judg- 
ment was not satisfied. The insurance company resisted garnishment on the 
ground that under the policy the insurer was not indebted to the insured and, 
consequently, was not subject to garnishment. In absence of the statutes 
mentioned, supra, which were enacted later, this was the only method of 
reaching the insurance company. The policy contained the same provisions 
as in the principal case, supra, and in addition the following clause, which will 
hereafter be referred to as a “no action” clause: 

“E. No action shall lie against the Corporation to recover for any loss 
under this Policy, unless it shall be brought by the Assured for loss actually 
sustained and paid by him in money in satisfaction of a judgment after trial 
cf the issue. No such action shall lie to recover under any other agreement 
of the Corporation herein contained unless brought by the Assured himself to 
recover money actually expended by him. ‘ 

The court held that the “no action” clause (E) ante the contract one of 
indemnity, and, as the insured had sustained no actual monetary loss, it had 
no claim against the insurer under the policy, and, therefore, garnishment 
proceedings by the injured party would not avail against the company. Citing, 
Stenbom v. Brown-Corliss Engine Co., 137 Wis. 564, 20 L.R.A. (N. S.) 956, 
119 N. W. 308; Eberlein v. Fidelity and Dep. Co., 164 Wis. 242, 159 N. W. 
553; Wisconsin Zinc Co. v. Fidelity and Deposit Co., 162 Wis. 39, 155 N. W. 
1081; and cases in other jurisdictions. 

There was a vigorous dissent on the ground that when the company as- 
sumed the defense of the insured’s case it recognized its liability, and that 
when it recognized its liability it bound itself. Also, that if the company is 
free to defend with no interest at stake it is guilty of maintenance and “of 
the illegal practice of the law.” 

The result of the Glats case seems harsh although it represents a probably 
sound interpretation of the contract. Because of the undesirability of this 
result the legislature enacted sections 85.25 and 204.30, putting an end to the 
writing of indemnity contracts and, in addition, making the insurer directly 
liable to the injured party. 

The difference between a contract of indemnity and a contract of liability 
has been expressed in a variety of terminology. Most courts distinguish be- 
tween a contract of “indemnity against liability” and “indemnity against loss.” 
Ford v. Aetna Life Insurance Co., 70 Wash. 29, 126 Pac. 69; Stephens v. 
Pennsylvania Casualty Co., 135 Mich. 189, 97 N. W. 686. Ina note, 48 L.R.A. 
(N. S.) 184, citing American Employers’ Liability Insurance Co v. Fordyce, 
62 Ark. 562, 36 S. W. 1051 and Poe v. Philadelphia Casualty Co., 118 Md. 
347, 84 Atl. 476 as authority, a contract of indemnity is said to be one on 











318 WISCONSIN LAW REVIEW 


which an action cannot be brought and recovery had until the liability has 
been discharged and actually paid; and on a contract of liability the cause 
of action is complete when the liability attaches. 

Indemnity insurance has an interesting history. The court in Davies v. 
Maryland Casualty Co., 89 Wash. 571, 154 Pac. 1116, says, 

“Tracing now the growth of the indemnity policy up to its present phrase- 
clogy, its basic principle was that the assured would not only pay the first 
loss, but that he would attend to his own defense. The indemnifier, standing 
aloof, would pay the final bill, providing the defense had been honestly con- 
ducted by the employer. Generally speaking, the practice as well as the con- 
tract of the indemnifier to take over the defense came later. To do that 
under the old liability was natural. The insurer desired to defend through his 
own agent, because he could do so more cheaply than the employer, who 
would charge expenses to him, and because he could be more certain of the 
good faith of that defense. He accordingly wished to become a mere re- 
imburser in law while a defender in fact. But in taking over the defense the 
insurer assumes a feature of a liability contract, as distinguished from an 
indemnifying contract. When an accident occurs, he hurries to protect the 
assured and himself from liability by defeating the claimant in advance. But, 
when the claimant has been successful, the insurer, falling back on the other 
theory, agrees that he is not a liability insurer, only a reimbursement insurer.” 

As the above intimates, insurance companies have favored the indemnity 
contract. This is due to the less extensive liability of the insurer and the 
greater opportunity of avoiding liability. Whether the policy name contains 
the word “liability” or “indemnity” or not, the company usually “agrees to 
indemnify the assured against loss” as in Patterson v. Adan, 119 Minn. 308, 
48 L.R.A. (N. S.) 184, 138 N. W. 281; Davidson v. Maryland Casualty Co., 
197 Mass. 167, 83 N. E. 407; Poe v. Philadelphia Casualty Co., 118 Md. 347, 84 
Atl. 476; Fentress v. Rutledge, 140 Va. 685, 123 S. E. 668 (Policy called 
“Automobile Public Liability Policy”), or “agrees to idemnify against lia- 
bility” as in Pickett v. Fidelity and Casualty Co., 60 S. Car. 477, 38 S. E. 
160; Stephens v. Pennsylvania Casualty Co., 135 Mich. 189, 97 N. W. 686, 
or “agrees to idemnify against claims for compensation for personal in- 
juries” as in Hoven v. Employers’ Liability Assurance Corporation, 93 Wis. 
201, 67 N. W. 46, or “agrees to indemnify against loss actually sustained 
and paid in satisfaction of a judgment after trial of the issue” as in Cush- 
man v. Carbondale Fuel Co., 122 Ia. 656, 95 N. W. 509. 

Whether or not the policy is one of indemnity or liability depends upon its 
interpretation by the courts, and this interpretation, naturally, depends upon 
the provisions contained therein. The use in the insuring clause of the word 
“indemnity” or “indemnify” has been held to be controlling and to effect an 
indemnity contract. Frye v. Bath Gas and Electric Co., 197 Me. 241, 54 
Atl. 395; Poe v. Philadelphia Casualty Co., 118 Md. 347, 84 Atl. 476. They 
-have had no influence in determining the nature of a contract in other juris- 
dictions. Stephens v. Pennsylvania Casualty Co., 135 Mich. 189, 97 N. W. 
686. In Maryland Casualty Co. v. Peppard, 53 Okl. 515, 157 Pac. 106, the 


court said, “‘Indemnify against loss,’ standing alone, means loss which arises 
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immediately upon one becoming liable to another, not loss which arises im- 
mediately upon such liability being paid or extinguished.” In a case involving 
a policy in which the company agreed to “insure against loss or expense” it 
was held that the words “insure” and “indemnify” are identical in meaning, 
both having to do with actual loss. U. S. Fidelity and Guaranty Co. v. Wil- 
liams, 148 Md. 289, 129 Atl. 660. 

Probably that which has had the greatest effect in determining the nature 
of an insurance contract is the “no action” provision. A contract containing 
the other provisions mentioned, supra, but lacking a “no action” clause, is 
interpreted as liability insurance by a majority of courts. Hoven v. Em- 
ployers’ Liability Assurance Corporation, 93 Wis. ‘201, 67 N. W. 46; Ameri- 
can Employers’ Liability Insurance Co. v. Fordyce, 62 Ark. 562, 36 S. W. 
1051; Fenton v. Fidelity and Casualty Co., 37 Or. 283, 56 Pac. 1096; Anoka 
Lumber Co. v. Filedity and Casualty Co., 63 Minn. 286, 65 N. W. 353; 
Griffin v. Casualty and Surety Co., 231 Mich. 642, 204 N. W. 727; Fentress v. 
Rutledge, 140 Va. 685, 125 S. E. 668; Maryland Casualty Co. v. Peppard, 53 
Oki. 515, 157 Pac. 106; Stephens v. Pennsylvania Casualty Co., 135 Mich. 189, 
97 N. W. 686. In practically all of the cases the word “indemnify” is used 
in the insuring clause of the policy. In all probability the fact that these 
contracts were generally construed as of indemnity against liability rather 
than indemnity against loss led the insurance companies to use the “no action” 
clause. This expedient has proved to be a very successful one. 

The rule of the overwhelming majority is that an insurance contract con- 
taining a “no action” clause is one of indemnity. The courts hold that the 
contract must be interpreted and enforced as it is written. Cushman v. Car- 
bondale Fuel Co., 122 Iowa 656, 98 N. W. 509; Combs v. Hunt, 140 Va. 
627, 125 S. E. 661. The court in the latter case admitted that the result was 
a harsh one, in that the insolvency of the insured prevented satisfaction of 
judgment. In Saratoga Trap Rock Co. v. Standard Acc. Insurance Co., 
143 App. Div. 852, 128 N. Y. Supp. 822, it was said that the “no action” 
clause Was a substantial part of the policy and changes what otherwise might 
be liability insurance into indemnity insurance. Other cases hold that the 
loss which the insured is indemnified against is qualified and described in the 
“no action” clause to which the insurance is subject. Davidson v. Maryland 
Casualty Co., 197 Mass. 167, 83 N. E. 407. The fulfillment of the “no ac- 
tion” clause is a condition precedent to recovery. Brassil v. Maryland Casualty 
Co., 147 App. Div. 815, 133 N. Y. Supp. 187; Pickett v. Fidelity and Casualty 
Co., 60 S. Car. 477, 38 S. E. 160 (obiter) ; Ford v. Aetna Life Insurance Co., 
70 Wash. 29, 126 Pac. 69. Many courts imply as much in their opinions with- 
out expressly saying so: “The insured has no right of action because it 
paid nothing.” Pfeiler v. Penn Allen Portland Cement Co., 240 Pa. 468, 87 
Atl. 623; Allen v. Gilman, McNeil and Co., 137 Fed. 136. 

A few jurisdictions hold that in spite of the “no action” clause the contract 
is one of liability. Sanders v. Frankfort Marine, Accident, and Plate Glass 
Insurance Co., 72 N. H. 485, 57 Atl. 655; Patterson v. Adan, 119 Minn. 308, 
138 N. W. 281; Mahr v. Forrestal, 132 Minn. 336, 156 N. W. 668. In 


Patterson vy. Adan the court says in regard to the “no action” clause, “This 











320 WISCONSIN LAW REVIEW 





manifestly is not a condition precedent to liability in every instance; for then, 
in case of loss or damage to the automobile, also covered by this policy, if the 
company does not voluntarily pay the loss, no action could lie. . . . . We 
think a proper construction of the provision is that no suit will lie against 
the company, in cases where the company declined to take the defense, unless 
the asured actually litigated and paid the claim.” 

In regard to the relation between the “no action” clause and the provision 
giving the company control of the litigation the courts taking the minority 
view contend that where the company has come into litigation and assumed 
exclusive control of it, under its contract, it recognizes a liability to pay the 
assured the amount of the judgment it so permits to be established. The 
implication seems to be that under such circumstances the “no action” 
clause becomes a nullity. This very same argument is strongly put forth in 
Anoka Lumber Co. v. Fidelity and Casualty Co., 63 Minn. 286, 30 L. R. A. 
689, 65 N. W. 353 and Davies.v. Maryland Casualty Co., 89 Wash. 571, 154 
Pac. 1116. However, in these cases very little is said about the provisions in 
the contracts. The courts state and the plaintiffs concede that the contract 
is one of indemnity. In Davies v. Maryland Casualty Co. is found the able 
argument that by taking over the defense the insurer assumes a feature of a 
liability contract as distinguished from an indemnity contract. When a judg- 
ment is rendered against the insured, the insurer insists on treating the policy 
as one of indemnity. The court holds that by conducting the defense the 
insurer waives the right to insist upon the indemnity features of the contract. 

In Patterson v. Adan it is said, “Payment of judgment. . . . is a mere 
‘pro forma’ matter and not a condition precedent to its liability to defendant 
under plaintiff’s garnishee proceedings.” From the point of public policy, 
the opinion goes on. . . . . “to carry on litigation in the name of one 
who has neither voice or interest therein and which does not affect the com- 
pany itself because the assured is unable or unwilling to pay if the plaintiff 
is awarded judgment, it would seem the company becomes an officious inter- 
meddler.” 

The jurisdictions representing the majority view have made answer to some 
of these arguments. Provisions reserving control of the litigation to the 
company are reasonably calculated to protect it from the fraud or neglect of 
the insured and do not estop it from denying liability under its contract, and 
the provision to conduct a defense is in no sense an agreement to pay the 
plaintiff’s judgment. Carter v. Aetna Life Insurance Co., 76 Kan. 275, 91 
Pac. 178; Connolly v. Bolster, 187 Mass. 266, 72 N. E. 981; O’Conneil v. 
New York, N. H. and H. R. R., 187 Mass. 272, 72 N. E. 979; Allem v. Aetna 
Life Insurance Co., 145 Fed. 881. 

The weakness in the position of the minority lies in the fact that the 
policies containing “no action” clauses seem beyond much doubt to be in- 
tended as indemnity contracts. However, the argument that sound public 
policy should forbid the company from assuming control of the defense unless 
it is to be bound by a judgment against the insured seems valid. 

The majority have held that payment in land or the giving of a note in 
satisfaction of judgment is a sufficient loss under the “no action” clause. This 
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is especially true where the clause reads, “for loss actually sustained and paid 
in satisfaction of judgment.” Kennedy v. Fidelity and Casualty Co., 100 Minn. 
1, 110 N. W. 97; Herbo-Phosa Co. v. Philadelphia Casualty Co., 34 R. I. 
567, 84 Atl. 1093; Stenbom v. Brown-Corliss Engine Co., 137 Wis. 564, 119 
N. W. 308. The courts insist of course, that the transaction be made in good 
faith. The affect of this attitude, as stated in Poe v. Philadelphia Casualty 
Co., 118 Md. 347, 84 Atl. 476, is that the insurance companies changed the 
wording of that part of the “no action” clause so as to limit recovery to loss 
resulting from liability and actually paid by the insured in money. Glatz v. 
General Accident Corporation, 175 Wis. 42, 183 N. W. 683 offers an example 
of this. But in McBride v. Aetna Life Insurance Co., 126 Ark. 528, 191 
S. W. 5 and McKenna v. International Indemnity Co., 125 Wash. 28, 215 
Pac. 66, the courts did not allow the insertion of the words “actually paid 
in money” to make a note or transfer of property insufficient as a loss or 
satisfaction of judgment under the policy. 

Courts which treat policies containing the “no action” clause as liability 
contracts concede that the injured party has no right of action against the 
insurer because he is not privy to the contract; but they do hold that the 
injured party has the right of garnishment or a bill in equity against the in- 
surer when the liability of the insured has been established by the courts. 
It will thus be seen that the statutes in Wisconsin (heretofore cited) go 
further than the position taken by the liberal minority. 

In view of the fact that nearly all of the courts have denied relief from the 
insurance companies under the indemnity contracts when judgment has not 
been satisfied, laws have been passed in a few jurisdictions either forcing 
direct liability on the companies altogether, or in the event the insured is 
insolvent. In Miller v. Union Indemnity Co., 209 App. Dis. 455, 204 N. Y. 
Supp. 730, the constitutionality of a statute providing that the insolvency of 
the insured shall not release the liability of the insurer where execution against 
the insured is returned unsatisfied is upheld. In Ohio, by statute, payment 
of loss by the insurance company does not depend upon the satisfaction by 
the insured of a final judgment against it for loss or damage or death oc- 
casioned by such casualty. Another statute provides that a judgment creditor 
is entitled to a direct action against the insurance company after obtaining 
a judgment against the insured and after the lapse of thirty days after 
judgment is rendered. This eliminates the insolvency difficulty where the 
action has been brought against the insured. Stacy v. Fidelity and Casualty Co., 
114 Ohio 633, 151 N. E. 718, holds the laws constitutional and that they 
become a part of the policy. In Massachusetts laws very similar to those 
in Ohio have been enacted. The court, in Lorando v. Gethro, 228 Mass. 181, 
117 N. E. 185, held that the statutes nullified the “no action” clause in the 
insurance contract in question. As to the effect of the laws the court said, 
“It does not enlarge or modify in any respect the substantial liability created 
by the contract of insurance. It merely enables the person suffering the 
initial damages, out of which grows the loss to the insured, to acquire a lien 
against the loss and the right to damages or indemnity arising under the 
policy, and to enforce it in his own name.” 
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In view of the growing public opinion against the indemnity contract, the 
insurance companies are themselves beginning to remedy the injustices. The 
need for new sales incentives in the greatly competitive field of insurance is 
probably one impelling motive. In U. S. Fidelity and Guaranty Co. v. Wil- 
liams, 148 Md. 289, 129 Atl. 660, the court held the contract to be one of 
indemnity, and that the inability of the insured to satisfy the judgment re- 
covered against him gave the plaintiff no right of action against the insurer 
as garnishee, but because of the “insolvency clause” in the contract, the 
plaintiff could bring an action against the insurer for the amount of the 


judgment. 
Wiiutram H. Voss. 











